
 

Public Service Commission of South Carolina 
 

101 Executive Center Drive  Post Office Box 11649 

Columbia, SC  29210  Columbia, SC  29211 

www.psc.sc.gov 

BEFORE THE PUBLIC SERVICE COMMISSION OF SOUTH CAROLINA 

COLUMBIA, SOUTH CAROLINA 

  
HEARING #08-10877    SEPTEMBER 12, 2008         10:30 A.M. 
 
 
ALLOWABLE EX PARTE BRIEFING  

REQUESTED BY DUKE ENERGY CAROLINAS, PURSUANT TO S.C. CODE ANN. 58-3-
260(C)(6)(A)(V) 
 

TRANSCRIPT OF  
 PROCEEDINGS    VOLUME 1 

 
 

COMMISSIONERS PRESENT:  Elizabeth B. ‘Lib’ FLEMING, CHAIRMAN; 
and COMMISSIONERS David A. WRIGHT, G. O’Neal HAMILTON, Mignon 
L. CLYBURN, Randy MITCHELL, and Swain E. WHITFIELD. 
 ADVISOR TO COMMISSION:   Joseph Melchers, Esq. 
 
 
 
STAFF:  Charles L.A. Terreni, Chief Clerk/Administrator; Jocelyn B. 
Boyd, Deputy Clerk; F. David Butler, Jr., Senior Counsel; James 
Spearman, Ph.D., Executive  Assistant to the Commissioners; and Jo 
Elizabeth M. Wheat, CVR-CM-GNSC, Court Reporter. 
 
 
 
 
APPEARANCES: 
 

 SHEALY BOLAND REIBOLD, ESQUIRE, acting as non-
staff certificator 
 
 CATHERINE HEIGEL, ESQUIRE, along with JIM 
ROGERS, KEITH TRENT, and ELLEN RUFF, presenters, 
representing DUKE ENERGY CAROLINAS 
 
 



Duke Energy Carolinas Ex Parte Briefing 2 

VOLUME 1 

PUBLIC SERVICE COMMISSION OF SOUTH CAROLINA 

 
 
 

I N D E X 
PAGE 

 
 
OPENING STATEMENT BY MS. HEIGEL............................. 3 
 
REMARKS BY MR. ROGERS....................................... 5 
 Question(s)/Comment by Commissioner Mitchell.......... 16 
 Question(s)/Comment by Commissioner Clyburn........... 22 
 Question(s)/Comment by Commissioner Hamilton.......... 29 
 Question(s)/Comment by Commissioner Whitfield......... 32 
 Question(s)/Comment by Chairman Fleming............... 34 
 
REMARKS BY MR. TRENT....................................... 46 
 Question(s)/Comment by Commissioner Hamilton.......... 53 
 Question(s)/Comment by Chairman Fleming............... 55 
 
REMARKS BY MS. RUFF........................................ 57 
 Question(s)/Comment by Commissioner Wright............ 69 
 Question(s)/Comment by Chairman Fleming............... 71 
 Question(s)/Comment by Commissioner Wright............ 76 
 
REPORTER’S CERTIFICATE..................................... 81 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Please note:  PowerPoint presentation (hard copy) and legal 
citations submitted by the Company are attached hereto. 

 



Duke Energy Carolinas Ex Parte Briefing 3 

VOLUME 1 

PUBLIC SERVICE COMMISSION OF SOUTH CAROLINA 

P R O C E E D I N G S 1 

 CHAIRMAN FLEMING:  Please be seated.  Good 2 

morning.  It is a pleasure to have you all with us 3 

today for this allowable ex parte briefing.  We 4 

look forward to hearing what each and every one of 5 

you has to say, and especially Jim Rogers, we're 6 

delighted to have you here with us. 7 

 And I understand that you are going to be 8 

providing us some perspectives on key industry 9 

trends, climate change, and an update on the new 10 

base generation plans that you have.   11 

 And I understand that notices have been given 12 

and posted on our website, and that all attendants 13 

have been informed of the certification that they 14 

must sign at the end of the meeting.   15 

 So now that I've taken care of all the 16 

specifics that I have to give you, we look forward 17 

to hearing from you all at this point.   18 

 MS. HEIGEL:  Thank you, Madam Chairman.  If I 19 

may, I'll make just a few brief, opening remarks.   20 

 CHAIRMAN FLEMING:  Sure. 21 

 MS. HEIGEL:  We do appreciate the Commission's 22 

time and the opportunity to be here today to 23 

discuss what we think are some very important 24 

issues facing our industry, and trends that we're 25 
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seeing, and actions that we're taking in regard to 1 

updating some generation planning that we are 2 

engaged in.   3 

 With me today -- I'll introduce the panel -- 4 

is our chairman and CEO, Mr. Jim Rogers; our chief 5 

strategy officer, Keith Trent; and our president of 6 

Duke Energy Carolinas, regulated utility, Ellen 7 

Ruff.   8 

 The purpose of today's briefing is to 9 

highlight for the Commission some of these issues 10 

and essentially provide kind of a State of the 11 

Union address of sorts to the Commission, and to 12 

encourage questions from you all and engage in a 13 

dialogue on some of these issues that we think are 14 

very important.   15 

 We do encourage questions as we go through our 16 

PowerPoint presentation, and I believe you all have 17 

hard copies of the slides in front of you, so as 18 

the questions come to mind as we go through things, 19 

please do not hesitate to interrupt and ask your 20 

questions, and certainly we'll take any remaining 21 

questions at the end of the presentation.   22 

 I would like to just remind everyone that we 23 

do have a number of open dockets, but two that I 24 

would specifically mention and just call attention 25 
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to, and one is the annual fuel proceeding, which 1 

was just heard and is currently pending before the 2 

Commission, and also our energy efficiency 3 

proceeding which was heard in February and is still 4 

pending.  So we will certainly do our best to stay 5 

away from any issues that are currently pending in 6 

those dockets for decision before the Commission.  7 

We do, of course -- as you would imagine, many of 8 

these issues are inextricably linked, and so we do 9 

talk about issues that relate, but none of those 10 

are currently before this Commission for decision.   11 

 Lastly, let me just emphasize that we're not 12 

here to request any action by the Commission.  This 13 

is really an informational opportunity.  We've had 14 

the opportunity to do this in some of our other 15 

states, and look forward to doing it in the 16 

remaining jurisdictions where we have not yet been.   17 

 With that, I'm going to go ahead and turn 18 

things over to Mr. Rogers, and I will give him the 19 

clicker [indicating]. 20 

 MR. ROGERS:  [Indicating.]  That's giving me 21 

way too much control, and may be beyond my 22 

technical capability.   23 

 First of all, let me thank you all very much 24 

for giving us an opportunity to be here today.  We 25 
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really appreciate the opportunity to serve the 1 

people of South Carolina, to serve the businesses 2 

and families of this State.  Job One for us is to 3 

provide affordable, reliable, clean electricity 24-4 

by-7.   5 

 What I'd like to do this morning is to share 6 

with you and to really look out to the future to 7 

put in context where we see we're going and the 8 

issues we're going to face going forward.  Within 9 

our company we did a 2050 scenario to take a look 10 

at how our system will evolve between now and then.  11 

It's really critical to look out such a distance, 12 

because this is a long-term business.  When we 13 

build power plants, they're plants that last 50, 14 

60, 70 years.  It's a very capital-intensive 15 

business.  So it's very important for us to look 16 

out and develop scenarios into the future.   17 

 One of the ah-ha's that we had when we looked 18 

at our 2050 plan was that virtually every plant 19 

that we operate today will be retired and replaced 20 

by 2050.  And that assumes that our nuclear plants, 21 

which were built in the '70s and '80s, we are not 22 

able to extend the licenses further.  And our 23 

oldest plant license expires 2033 and will be 60 24 

years old.  So one of the challenges is, can we 25 
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extend the lives of those nuclear plants beyond 60 1 

years?  And there's a tremendous amount of research 2 

being done as to whether you can.  But if, at the 3 

end of the day, we can't, what that really means is 4 

we have between now and 2050 an opportunity to 5 

rethink what we do, how we think about the 6 

business, what kind of plants we build, how we 7 

locate them, and really to think about our 8 

infrastructure in a fundamentally different way.   9 

 I think one of the things that occurs to us as 10 

we think about that is, in the past, companies 11 

built plants -- each company built individual 12 

plants.  One of the things that we are exploring is 13 

the possibility of building regional plants over 14 

time, where a number of companies join together and 15 

participate in the building of the plants.  And 16 

particularly with nuclear plants, which is going to 17 

be one of the keys, we believe, to our success 18 

going forward, building new nuclear plants, doing 19 

them in planning on a regional basis in our 20 

judgment might turn out to make a lot of sense, 21 

even though that's different than the way we 22 

approached it when we built plants in the past.   23 

 Think with me for a moment about the history 24 

of our industry.  In the 20th century our mission 25 
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was to provide universal access to electricity to 1 

all the people in this country, and we achieved 2 

that objective.  And in fact, the National Academy 3 

of Engineers did a study at the end of the 4 

twentieth century and came to the conclusion that 5 

the greatest engineering achievement in this 6 

country was the electrification of America.  More 7 

than putting a man on the moon, more than the 8 

Internet, more than the auto, the fact that we were 9 

able to bring electricity to people throughout our 10 

country is critical.  That stands in stark contrast 11 

as you look around the world, where there's about 12 

1.6 billion people that today have no access to 13 

electricity.  So we've done that job.  That's part 14 

of our past, that's part of our history.   15 

 I share that piece of history with you to 16 

frame what I think will be our challenge going 17 

forward.  One of the challenges is to -- if we 18 

indeed have to retire our plants -- is to build, in 19 

a 40-year period what has been built in a 100-year 20 

period.  The second challenge, I believe, and an 21 

aspiration that we have, is that as we build this 22 

new fleet of plants, that we focus on decarbonizing 23 

our fleet, because it appears to be the desire of 24 

our country and some of our governmental officials 25 
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to build a bridge to a low-carbon world.  We 1 

support the building of that bridge, but I think 2 

that becomes an important thing for us to look at 3 

as we build the bridge.   4 

 So we have an aspiration at 2050 to 5 

decarbonize our fleet.  We believe nuclear is going 6 

to be the key.  We believe coal will play a role 7 

but only if we can get carbon capture and 8 

sequestration.  We believe gas will play a role.  9 

We believe other renewables will play a role.  But 10 

the main burden is really going to be on nuclear, 11 

because it provides 24/7 electricity with zero 12 

greenhouse gas emissions.  So one aspiration is to 13 

decarbonize our fleet.   14 

 The second aspiration we have for the 21st 15 

century is to make the communities that we serve 16 

the most energy efficient in the world.  We see 17 

this macro trend sweeping our country.  I just 18 

returned from an EEI board meeting where I saw 19 

detailed presentations on the future of our 20 

industry changing, and the changes that are 21 

occurring across the country in building codes and 22 

appliance codes, in lighting coding.  So you are 23 

going to see, just by what is going on, our economy 24 

becoming increasingly more efficient.   25 
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 So those are the two aspirations that I share 1 

with you.  Before I talk specifically about the 2 

issues -- before I talk specifically about these 3 

issues, let me leave you with several questions 4 

that, from my perspective, I would welcome any 5 

comments or thoughts as we go through our 6 

conversation this morning.  One of them is -- I 7 

don't get a chance to be here very often, and so 8 

one of the questions I always have in my mind is, 9 

are we doing a good job as a company?  Is our team 10 

doing a good job providing information to this 11 

Commission?  Based on what you hear in the 12 

communities here, are we doing a good job of 13 

working with our customers?  What can we do better 14 

as a company?  What is important to y'all with 15 

respect to the future of our business, that we 16 

should be factoring in our planning and considering 17 

in terms of how we do our business?   18 

 So I say that to you as a set of questions as 19 

we walk through our presentation, I hope y'all have 20 

an opportunity to discuss a little bit or answer 21 

those questions, or challenge us with respect to 22 

things you would like to see us do.   23 

 Let me quickly do the industrial trends that 24 

we see, and then turn it over to Keith.  This 25 
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October, I will have been a CEO in this industry 1 

for 20 years.  That only says I've survived a long 2 

time.  But to me, the insight that I gained is 3 

this:  This is probably the most uncertain time 4 

that I've seen in our industry during that period 5 

of time.  Uncertain in so many different ways.  6 

There's a lot of uncertainty with respect to future 7 

costs.   8 

 I believe we're in a rising cost environment.  9 

We've seen a huge jump in coal prices, primarily 10 

driven by the worldwide demand in coal, driven 11 

primarily in China and India.  We've seen gas 12 

prices go all the way up to $13 and $14 and come 13 

back down to $7 and $8 in just a six-to-eight-week 14 

period.  So we see extreme volatility in natural 15 

gas prices.  We see a worldwide boom in 16 

commodities.  We are building, around the country, 17 

a couple of coal plants, as you know; we're 18 

planning a nuclear plant; we've had gas plants on 19 

the drawing board.  The demand for steel and 20 

concrete and piping and just for contractors has 21 

been an incredible boom.  We've seen a significant 22 

rise in prices there.   23 

 There are 30 nuclear plants being built around 24 

the world, and yet there's only one place in the 25 
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world we can do reactor forging, and that is in 1 

Japan.   2 

 So we believe we're in a rising cost 3 

environment.  We are blessed because 96 percent of 4 

our electricity comes from nuclear and coal, and we 5 

are not subject to the volatility here from natural 6 

gas, and I think that's going to prove an advantage 7 

for our customers.  But clearly we are in a rising 8 

price environment.   9 

 There's also great uncertainty with respect to 10 

our future demand.  Historically we can look back 11 

and say demand has grown 1-1/2, 2 percent, 2-1/2 12 

percent, and be within the ZIP code.  But the 13 

uncertainty with demand, I would describe it this 14 

way:  First of all, if you had new building codes 15 

and new appliance codes, that will have some impact 16 

on demand.  Just the changing out of lights to CFL 17 

will have some impact on our future demand.   18 

 So at the same time there will be downward 19 

pressure on our demand, I believe, I think the 20 

upward pressure will come with plug-in hybrid 21 

electrics, with electric cars.  We have 22 

relationships with GM, Toyota, and several other 23 

major manufacturers, and we see clearly that 24 

electric cars are probably going to emerge as a 25 
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very important product for consumers in the United 1 

States.  If you put it in the carbon context, in 2 

the U.S., utilities emit about 40 percent of the 3 

CO2, the transport industry or auto industry emits 4 

about 30 percent.  And if it is our country's 5 

mission to eliminate our CO2, if you decarbonize 6 

our electric supply -- which we are on the road to 7 

do -- and you move to plug-in hybrids, it allows 8 

decarbonization of that, and it also allows us to 9 

wean ourselves from foreign oil because we can 10 

produce the electricity in the United States with 11 

nuclear and coal and renewables and at the same 12 

time really reduce our carbon footprint.  But that 13 

will increase the demand on our system.  So again, 14 

that's one of those hard to measure how fast that 15 

evolves, but certainly as you plan out 10 years, 20 16 

years, 30 years, you can clearly see how it would 17 

play an important role.   18 

 With respect to environmental uncertainties, I 19 

talk about carbon legislation like it's an 20 

automatic.  It's not an automatic.  We don't know 21 

yet, although most of the experts tell us there 22 

will be legislation in '09 or '10 on carbon in this 23 

country and that it will be cap-and-trade.  And 24 

Keith will talk more about that in a moment.  With 25 
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respect to sulfur dioxide, nitrogen oxide, and 1 

mercury, EPA has passed a number of rules, all of 2 

which have been appealed to the courts and the 3 

courts have really overturned them.  And it leaves 4 

us with great uncertainty in terms of how and what 5 

we do there.  The challenges of fossil, building a 6 

new coal plant, are pretty tough, because there's 7 

been a movement in this country to ban coal plants.  8 

So every plant that we propose, we've had a lot of 9 

opposition to it.   10 

 But as I sit here today, I believe that we are 11 

going to modernize our fleet.  I think we have no 12 

choice there, as I look to 2050.  I think the 13 

second thing we're going to end up doing is 14 

modernizing our grid, and I know we have briefed 15 

you on what we call our utility of the future or 16 

moving from an analog grid to a digital grid.  And 17 

I think that will be critical as more and more 18 

customers demand energy management options.  19 

Especially in a world of rising prices, customers 20 

will want more control.  And we see Wal-Mart and 21 

Lowe's and other competitors wanting to develop and 22 

sell products to our customers that they can use, 23 

and they can only use these products if we have 24 

married IT to our grid so that they can plug in 25 
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energy technology -- it's sort of the marriage of 1 

IT and ET -- that would transform and give them the 2 

ability to better control their use of electricity. 3 

 I'm excited about the challenges that we have, 4 

because, in a sense, it's almost like going back 5 

100 years, because the technologies that we'll 6 

deploy, the things that we will do, will be 7 

transformative over the next five to ten years.  8 

And it's in this period now that will allow us to 9 

really set the course for the future, and the 10 

decisions that we make now are so critical.   11 

 And my last point is that, while we debated 12 

here in South Carolina and in state commissions 13 

across the country, I believe in this historic 14 

presidential election that, regardless of who you 15 

talk to, energy and environmental issues are one of 16 

the top three issues that are being discussed.  So 17 

there's going to be a great national conversation 18 

about this, and I think you're going to see 19 

significant action both on the federal level, as 20 

well as on the state level, that could transform 21 

and change the fundamental way our industry -- and 22 

in ways we can't yet fully anticipate.   23 

 But with that, I will stop and turn it over to 24 

Keith to talk to you a little bit about climate 25 
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change and the things we are trying to do to 1 

protect our customers from draconian legislation -- 2 

and there has been some proposed in Congress.  3 

Thank you, very much.   4 

 MR. TRENT:  Thank you, Jim.  And I might 5 

pause.  I don't know if there were any questions 6 

you wanted to ask of Jim now, or we can hold that 7 

until the end.  But I wanted to make sure we pause 8 

for that.   9 

 CHAIRMAN FLEMING:  Do you want -- 10 

 COMMISSIONER MITCHELL:   Yes, I have a 11 

question.  I have heard within the last several 12 

years -- well, I'll say within the last year and a 13 

half -- it discussed that the population growth 14 

particularly in the Southeast, at different 15 

seminars, that by the year 2030 -- I've even heard 16 

below the Mason-Dixon line that 45 percent of the 17 

people in the United States could live below the 18 

Mason Dixon line.  We also have, as we all know 19 

here, a problem with the world economy at this 20 

time.  And with such factors as that, and also, as 21 

you stated, in our past history, years back, a 22 

number of nuclear plants that were built and the 23 

demand went down, with all those factors preying on 24 

us at the same time, how can we be sure of what we 25 
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are really going to need here in the particular 1 

Southeast within the next 15, 20 years?  What other 2 

factors might play into a decision that maybe we 3 

haven't discussed here?   4 

 MR. ROGERS:  Commissioner, you have framed the 5 

question very well.  And projecting load is very 6 

difficult to do because of the factors you just 7 

ticked off, because the migration of people to this 8 

region of the country is almost unprecedented, and 9 

we see the projections and they are just as you 10 

describe them.  So we need to be prepared to have 11 

affordable, reliable, clean electricity waiting for 12 

these people as they move here, because as they 13 

move here it brings more commercial development, it 14 

means more jobs, more infrastructure build-out.  So 15 

that becomes an important -- because that's Job One 16 

for us, is to make sure there's access to 17 

electricity.   18 

 I think that fact is probably the most 19 

dominant single fact, but there is some uncertainty 20 

with respect to it.  It will have the greatest 21 

single impact.  Changing in building codes, 22 

changing in appliance codes will have an impact 23 

harder to measure and probably not in the next five 24 

to ten years, but probably more -- because of the 25 
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building of new buildings and the turnover of 1 

existing buildings -- that would be more out 10, 2 

15, 20 years.  Plug-in hybrids, while they will 3 

have no impact or minimal in the next three to five 4 

years, could have a significant impact at 15, 20, 5 

and 25 years.   6 

 So as we plan -- when we plan to build a plant 7 

that's going to be there 40 to 60 years, we have to 8 

take into account all those various factors.  And 9 

that's why, in part, this notion of several 10 

companies coming together and building regional 11 

plants might be a smarter approach over time, 12 

because it allows us -- no one company to put all 13 

their eggs in one basket.  It allows some risk 14 

diversification.  It also allows us to build the 15 

plants in a way where we are allocating the cost 16 

across a broader customer base, so the incremental 17 

impact on consumers is less, but it allows us to 18 

adjust quicker to changes.   19 

 In other words, if we jointly build a plant 20 

based on looking out five years and beyond, and 21 

it's shared, the output, it gives us a little more 22 

flexibility.  And I think one of the keys is to 23 

think through how we can build in flexibility.  If 24 

some of the things you have suggested or I have 25 
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suggested don't turn out exactly as we have 1 

forecast, then it gives us a little more 2 

flexibility.   3 

 So I would urge us to aggressively plan, but 4 

also think of ways to do this to minimize the cost 5 

increases and smooth them out over time, and to 6 

build in flexibility, if the world doesn't turn out 7 

as we forecasted it. 8 

 COMMISSIONER MITCHELL:  And just as a follow-9 

up, you mention a four-to-five-year period now.  Is 10 

that what might be considered by the industry as a 11 

time for regrouping your facts and just taking an 12 

overall look at this thing down the future, or is 13 

that pretty much recognized by other parts of the 14 

industry?  This four-to-five-year period you 15 

mentioned is sort of an open sketch period for what 16 

might come down the --  17 

 MR. ROGERS:  I think everybody -- and this is 18 

my judgment as I watch across the country.  There's 19 

been 60 coal plants canceled across the country.  20 

There's been delays in getting nuclear plants going 21 

forward.  As you know, we filed our application 22 

with the NRC in December and we are waiting.  In 23 

some of the feedback we're getting from the NRC, 24 

they have a so-called expedited process that takes 25 
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40 to 42 months.  And they are saying this might 1 

take longer.   2 

 As we talk to our suppliers in terms of the 3 

design of the nuclear units, some of them are not  4 

-- won't have their design complete by '12.  And if 5 

you remember the history of trying to start to 6 

build plants before the design is completed, it 7 

creates a certain uncertainty, especially with 8 

respect to cost.  And then there's the whole thing 9 

-- some of the major builders are building two or 10 

three plants in China, and they're not in a hurry 11 

to build a plant here, because they have a 12 

different set of requirements there.   13 

 So when I add all this up, I think it's very 14 

important -- and given the uncertainty of the 15 

environmental rules, the carbon rules.  So what has 16 

happened, as I see -- and I wouldn't describe our 17 

industry has a deer in the headlights, okay?  But I 18 

see everybody stopping and saying, "I'm not really 19 

going to move forward on this or that," and so they 20 

default back to building gas plants.  Natural gas 21 

has become like the crack cocaine of fuel in our 22 

industry, because when you block a coal plant or a 23 

nuclear plant and all of a sudden the demand -- you 24 

can go put a gas plant down in three years and get 25 
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the gas in there, but that drives prices up and 1 

subjects customers to volatility.  So there has 2 

been a bias not to build base-load because the 3 

impediments have been so great.   4 

 My judgment is that in a period of that kind 5 

of uncertainty, I believe when I look at 2050 we 6 

need to be building base-load plants today -- and 7 

we are doing that, with our Cliffside plant, with 8 

our Cherokee County plant -- but another approach, 9 

because we need more, if you think about retiring 10 

and replacing, might be, in this period of 11 

uncertainty, a number of the companies in South 12 

Carolina and North Carolina to come together and 13 

build regional nuclear plants.  I think that might 14 

be the better way forward, to assure that we get -- 15 

we plan properly, because it takes ten years from 16 

the day you say you want to do it to the day you 17 

can actually produce electricity.  I think we need 18 

to be acting now in this period of uncertainty, but 19 

a reasonable approach might be a regional approach 20 

during this uncertain period.   21 

 So I throw that out to you as an idea that is 22 

so different than the way we have approached it in 23 

the past.  I believe it might be a way to move 24 

forward in a period of uncertainty, that will 25 
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assure that when these people move here and when we 1 

get the demand materialized as you've described, 2 

that we actually have the capacity available and 3 

there's no hiccup in terms of it being there.   4 

 COMMISSIONER MITCHELL:  Thank you. 5 

 COMMISSIONER CLYBURN:  [Indicating.]  6 

 COMMISSIONER HAMILTON:  Madam Chair. 7 

 CHAIRMAN FLEMING:  Commissioner Clyburn. 8 

 COMMISSIONER CLYBURN:  Yes.  My colleague 9 

preempted my demand uncertainty question.  I 10 

underlined three things that you mentioned.  The 11 

other one is -- and you might have answered this 12 

when you affirmed that the 60 coal plants were, you 13 

know, had been canceled across the nation.  I was 14 

going to ask you in terms of public opposition to 15 

different types -- you know, different types of 16 

plant, which seem to be the most fought, the 17 

nuclear side or the coal side?  Which one appears 18 

to have the most resistance?   19 

 MR. ROGERS:  That is a very good question.  20 

And I'm not sure I'm smart enough to rank them.  21 

But if I may, Commissioner, share with you my 22 

personal experience, five years ago I was trying to 23 

build a very small gas plant in the middle of a 24 

cornfield in Indiana.  We ended up stopping 25 



Duke Energy Carolinas Ex Parte Briefing 23 

VOLUME 1 

PUBLIC SERVICE COMMISSION OF SOUTH CAROLINA 

construction for one year on the plant, because the 1 

farmers thought it would have some impact on the 2 

locusts.  And it was delayed.  I have tried -- I 3 

have -- in building Cliffside, we have had 4 

incredible opposition to that.  In the courts, they 5 

have collaterally attacked a valid air permit that 6 

we have, they have appealed the Commission action 7 

with respect to it in North Carolina.  We have also 8 

-- and they've actually picketed my home on a 9 

regular basis.   10 

 COMMISSIONER CLYBURN:  I guess that's, you 11 

know, the price of being a rock star.   12 

  [Laughter] 13 

 MR. ROGERS:  Well, I'm not sure my neighbors 14 

are excited about me being in the neighborhood.  15 

They've been too polite to say that.  But I think 16 

that -- I see the experience I've had on gas 17 

plants, I've seen the experience when I tried to 18 

build coal plants, and even on nuclear the fact 19 

that we've announced we're going to build nuclear, 20 

we've already seen opposition to that.  We build 21 

transmission lines -- I've had experience where I 22 

started to build a major transmission line, and I 23 

spent four years trying to get it built, and 24 

couldn't get it built.   25 
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 So this is a very difficult time to build 1 

anything.  And even people that are advocates for 2 

wind -- and you've heard the whole story of Cape 3 

Cod, where people who espouse strong desire for 4 

renewables, "but not renewables that I can see."  5 

So it's difficult for me to say there's more 6 

opposition to one versus the other.   7 

 You've heard the expression, not in my 8 

backyard, NIMBY.  And there's another expression 9 

called BANANA.  Well, I've heard a recent one 10 

called NOPE, not on planet Earth.  So I think 11 

there's just opposition to building anything, 12 

regardless of the pluses and minuses, and even 13 

today I listen to a lot of people advocate -- and 14 

even Boone Pickens -- advocate for renewables and 15 

wind, specifically, but the same people who are 16 

advocates for it oppose giving imminent domain to 17 

build the transmission to actually get it to 18 

market, which says why and how can you be an 19 

advocate and not want to get it to market by 20 

imminent domain?  Because it could take six to 21 

eight years to build a transmission line.   22 

 So I think the challenge that we have, that 23 

you have on the Commission and that we have, is to 24 

carry out our responsibility to make sure there's 25 
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affordable, reliable, clean electricity available.  1 

That's our job.  Your job, our job, working 2 

together to get that done.  And I think we just 3 

have to be prepared to expect opposition to 4 

anything we do, because I think there will be 5 

opposition to everything that we do going forward.  6 

And we just have to have clarity about why it's 7 

important to the public and move forward with it, 8 

because at the end of the day it's our 9 

responsibility to stand and deliver.   10 

 COMMISSIONER CLYBURN:  Is there any way -- and 11 

you know, people criticize Congress.  Of course, I 12 

have a personal stake there. 13 

  [Laughter] 14 

 COMMISSIONER CLYBURN:  But, given some of the 15 

discussions and the tenor here, I don't know that 16 

that would be -- well, I'll just ask the question.  17 

I guess I'm wondering if you see or if in other 18 

communities -- because you've got a fairly large 19 

footprint -- are there benefits to attempting to 20 

have communitywide conversations, you know, as 21 

candid as we can about the delivery, about 22 

projections and the delivery of this resource that 23 

we've gotten pretty spoiled -- you know, you 24 

mentioned the 1.6 billion people worldwide that 25 
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don't have the advantages.  You know, the people I 1 

see in opposition, they seem to get dressed and -- 2 

you know, they look fine, so they must get dressed 3 

in light.  You know what I'm saying?  I'm being a 4 

little flippant, but I think you know where I'm 5 

coming from.   6 

 But I guess I'm wondering, do you see any type 7 

of forum or the ability or a need to attempt a 8 

conversation in this environment, if it gets to be 9 

a little volatile and --  10 

 MR. ROGERS:  Commissioner, that's a great 11 

suggestion, and I firmly endorse it.  We need not 12 

just a national conversation about the trade-offs 13 

on energy and environment and what our policies are 14 

-- and we really need to get beyond the bumper-15 

sticker slogans and the simplification of it, 16 

because I believe the American people are smart 17 

enough to really understand the trade-offs and what 18 

the costs are and what the benefits are.  I also 19 

believe, while that needs to happen on a national 20 

level, that needs to happen on a state level.  It 21 

needs to happen in the communities that we serve.  22 

Because at the end of the day, people get it.  And 23 

it's not the first thing on their mind.  In fact 24 

they take our product for granted.  When people 25 
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throw the switch, they don't know whether that 1 

electricity comes from a nuclear plant or from a 2 

coal plant or a gas plant or a windmill.  And the 3 

fact of the matter -- in a public hearing, once, a 4 

women told me -- I was talking to her about the 5 

need of building a coal plant, and she says, "We 6 

don't need coal plants, because don't you know, 7 

electricity comes from the wall."  And so we have a 8 

lot of education that we've got to do with people, 9 

and particularly as we plan and we're talking about 10 

building $6 billion plants and $8 billion plants 11 

and why nuclear is important, we just need, as you 12 

have suggested -- and wisely suggested -- we just 13 

need to sit and have a conversation, so people 14 

really understand.  But at the end of the day, we 15 

still have to make decisions and move forward.   16 

 COMMISSIONER CLYBURN:  My last question -- 17 

because I can feel my Chairperson looking at me -- 18 

my last question is something that I've been 19 

thinking about ever since it was first reaffirmed 20 

about that one reactor forging site in Japan?  And 21 

again, you know, I'm smart enough to know that 22 

we're talking about an incredible amount of 23 

infrastructure, you know, monies and the like.  I 24 

guess I worry -- when someone says there's only 25 
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one, I worry about a lot of things.  I worry about, 1 

you know, the time horizon in terms of completion 2 

of projects, I worry about costs because of 3 

monopoly pricing.  Is there another forging site on 4 

the horizon?  Is anyone talking about that, or is 5 

anyone whispering about that?   6 

 MR. ROGERS:  No.  I mean, to put it in 7 

context, we haven't built a new nuclear plant in 8 

this country in 30 years.  The infrastructure we 9 

had in this country to build nuclear plants 10 

basically isn't here anymore.   11 

 And as I mentioned, there are 30 nuclear 12 

plants being planned, developed, and built around 13 

the world.  And actually, we've had contact with 14 

others in other countries that are really looking 15 

at building new capabilities.   16 

 It is so uncertain in the U.S., we're not 17 

really seeing that kind of development here.  What 18 

we're seeing is -- I mean, I'll give you a for-19 

instance.  I know in Korea they're looking at 20 

building a reactor-forging capability there.  You 21 

look at the number of nuclear plants that are going 22 

to be built in China and other places.  So at the 23 

end of the day, there's going to be a strong 24 

demand, and I think there will be other 25 
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alternatives to this one forging plant in Japan, 1 

but it's not clear to me that it will be in the 2 

United States.   3 

 CHAIRMAN FLEMING:  Okay.  Commissioner 4 

Hamilton? 5 

 COMMISSIONER HAMILTON:  Mr. Rogers, happy to 6 

have you with us, sir.   7 

 MR. ROGERS:  Thank you. 8 

 COMMISSIONER HAMILTON:  I've got a question 9 

kind of following up on Commissioner Mitchell's 10 

question, to go just a step further.  In the past 11 

month or so, we've seen a lot of indication of 12 

things across our desks, and publications, that 13 

Duke Carolinas is actually out seeking additional 14 

wholesale customers, very vigorously, it looks 15 

like.  And my concern is that you've laid out an 16 

extremely good case for new generation of some 17 

form, or conservation.  But what effect will the 18 

wholesale market that you are working on in the 19 

Carolinas affect our customers that we regulate as 20 

Commissioners?  What effect will it have on these 21 

customers?  Where is this new -- if you need new 22 

generation, where is it coming from for the 23 

wholesale people?   24 

 MR. ROGERS:  I look at the wholesale business 25 
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and -- the customers that we've pursued in the 1 

wholesale area are customers here in South 2 

Carolina.   3 

 COMMISSIONER HAMILTON:  Right.   4 

 MR. ROGERS:  And I just view it as another way 5 

to serve retail customers here in the State and 6 

another way to get electricity to them that is 7 

affordable, reliable, and clean.  And quite 8 

frankly, that feeds back into my earlier 9 

observation.  If there are certain customers today 10 

that are wholesale customers -- but I really think 11 

of them as retail, and I would suggest that I bet 12 

you think of it that way to -- if we can provide 13 

lower rates to them than their historical provider, 14 

that's a good thing, because it means lower rates 15 

for just another part of the State of South 16 

Carolina.  If it stretches our resources a little 17 

bit and causes us to build a plant, well, when you 18 

think in the context that we're going to have to 19 

modernize our fleet anyway and replace our fleet, 20 

it just allows us to accelerate it.   21 

 But my important point here is that we are 22 

striving for and your all's mission is to make sure 23 

everybody has affordable, reliable supply.  This is 24 

just another way to make that happen, to families 25 
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and businesses.  But also I think it begs the 1 

question on the regional planning.  It begs the 2 

question on why don't we come together as companies 3 

in the State and all participate in a nuclear 4 

plant.  Rather than having one company build one or 5 

two companies, why don't we build regional plants?  6 

And I think over time that will allow some 7 

mitigation of prices across the State.   8 

 But a little wholesale competition within the 9 

State is a good thing, because it makes us all a 10 

little better, and at the end of the day that's 11 

good for our customers.  But I think -- I wouldn't 12 

look at this wholesale totally in an isolated way.  13 

I would look at it in a way of over 10 to 20 years, 14 

as we move to modernize our fleet and we move to 15 

more a regional approach, I think that combination 16 

of things should be looked at together.   17 

 COMMISSIONER HAMILTON:  Okay.  That was a very 18 

eloquent answer, but is there a yes or no on what 19 

it will do to the retail customers that we now 20 

serve, that's our responsibility at this date?   21 

 MR. ROGERS:  I think it translates into lower 22 

prices for retail customers.   23 

 COMMISSIONER HAMILTON:  Thank you, sir. 24 

 COMMISSIONER WHITFIELD:  Madam Chairman. 25 
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 CHAIRMAN FLEMING:  Yes, Commissioner 1 

Whitfield. 2 

 COMMISSIONER WHITFIELD:  I've got a question.  3 

Mr. Rogers, I've got one kind of follow-up.  You 4 

mentioned this earlier to Commissioner Mitchell and 5 

I think earlier in your opening remarks and to 6 

Commissioner Hamilton now, and I hope this question 7 

is allowable -- and you all can please stop me if 8 

it's not.  But regional plants that you mentioned, 9 

have you actually met with or had discussions with 10 

other investor-owned utilities or not-for-profit 11 

utilities, in this regard?  Have you all actually 12 

held meetings, got any plans going?  Can you answer 13 

that?   14 

 MR. ROGERS:  I think the best way for me to 15 

answer that is that we have reached out to other 16 

utilities in this State and in this region, and 17 

suggested the idea that we need to do this and 18 

think about this differently than we have thought 19 

about it in the past, and that we need to think 20 

about this in a way that strengthens the electric 21 

grid in this State and in this region.  And we've 22 

had some conversations.  And that would be my 23 

characterization of it.   24 

 COMMISSIONER WHITFIELD:  Okay.  Well, I didn't 25 
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want to -- I just wanted to follow up on 1 

Commissioner Hamilton's concern of where the 2 

generation might come from, and you've mentioned 3 

several times -- two or three times, at least -- 4 

this idea of regional plants, and I wanted to see 5 

if that would alleviate some of his concern and 6 

also push this regional idea you've mentioned.   7 

 MR. ROGERS:  I think at the end of the day, a 8 

regional approach -- and this gets back to 9 

Commissioner Mitchell's point -- I think in an 10 

uncertain time that we're in now, it makes us all 11 

stronger coming together and standing together.  It 12 

allows us to handle the risk better.  It allows us 13 

to make sure we've got adequate supply when it's 14 

needed.  And it doesn't put an undue stress on 15 

anybody, because we're all working together as one.  16 

And I think at the end of the day, that is 17 

something that's really critical -- will be 18 

critical to our success.  And I put all of that in 19 

the context of knowing, by 2050, we're going to 20 

have to retire or replace everything we have.   21 

 And what I am suggesting -- you know, I won't 22 

be here in 2050.  Well, maybe.  I clearly won't be 23 

in this job.  I'll be in a rocking chair and y'all 24 

can talk to me about it.  But I think that now is 25 
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the time to change our thinking as we start down a 1 

building cycle of building new base-load plants.  2 

Now is the time to ask this question, debate it a 3 

little bit, and think about it.  Now is the time to 4 

do it, rather than doing it the way we did it 5 

before, because I think it gets to Commissioner 6 

Mitchell's point, we just have so much more 7 

uncertainty today.  And this at least appears to me 8 

personally as a better way.   9 

 CHAIRMAN FLEMING:  Okay.  Thank you.  If there 10 

are no more questions, I wanted to ask a couple of 11 

questions.   12 

 There's been no mention about what has been 13 

termed the perfect storm.  And it seems to play 14 

heavily into your plan of building in 40 years what 15 

took 100 years in the last century.  And that is 16 

the workforce and the cost and availability of 17 

materials to accomplish that.  And as you 18 

mentioned, there's only one place in the world for 19 

the forging -- well, the reactors, in Japan.  What 20 

is being -- would you address that and how it does 21 

impact that, and what the industry, and your 22 

industry in particular, is doing about both of 23 

those issues, or where you see that going?  Because 24 

as I understand, one of our biggest competitors is 25 
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going to be China, that has a major building plan 1 

for this century, as well, that far out-shadows 2 

ours.   3 

 MR. ROGERS:  Madam Chair, let me start first 4 

with people, because that's the first place to 5 

finish, because -- first place to start, and 6 

probably the place to finish, too, because what we 7 

have to do, given the demographics in our company, 8 

we're looking at 30 to 40 percent of our people 9 

retiring over the next five years.  So we're 10 

actively out recruiting people within our company.  11 

And this is going to be a great opportunity for 12 

people to join our company, because they're going 13 

to have opportunities to advance faster than 14 

they've ever had before, because we have so many 15 

people leaving.  So we have a huge IQ that we've 16 

got to transfer from our existing people to these 17 

new people, and we have a lot of programs within 18 

our company -- and at some point we would be 19 

delighted walk through all the things we're trying 20 

to do to recruit and make sure we have the talent 21 

within our company to do what we do today, 22 

tomorrow, as well if not better than we're doing it 23 

today.   24 

 With respect to the building of plants, we 25 
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have spent time -- and that's why it's important 1 

for us to get started building base-load plants in 2 

this country, so that we create a market for base-3 

load and we develop the contractors and the skilled 4 

laborers and the construction workers so that we 5 

have a steady development of contractors that can 6 

do that work, and so delaying building plants -- 7 

which a lot of people in our industry are doing, 8 

because, as I mentioned, they're turning to the 9 

crack cocaine of fuel, which doesn't take -- it's 10 

fundamentally different building that kind of plant 11 

versus a coal or a nuclear plant.  We need to be 12 

building these base-load plants, and we need to 13 

have the demand so that we attract the talent from 14 

around the world.   15 

 As it turns out, I just returned from China 16 

for the first time.  My grandson asked me -- well, 17 

I asked him when he graduated from high school, I 18 

said, "If your grandfather could take you anywhere 19 

in the world, where would he take you?"  And he 20 

said, "I'd like to go to China."  And he's in 21 

school -- this is his first year of college, and 22 

actually he's going to be far more productive than 23 

I've been, because I'm a lawyer by training and 24 

he's going to be an engineer, which he's going to 25 
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build things.  And I hope there are more Americans 1 

that are going to school to be engineers, to build 2 

things.  But I took him to China before the 3 

Olympics, my wife and I did, and spent 12 days with 4 

him.  And I was amazed at the speed, the scale, the 5 

scope, and what they are doing.  And I went down 6 

the Yangtze River to the Three Gorges Dam, and they 7 

built a dam there that produces 18,000 megawatts.  8 

To put this in perspective, locally, that's the 9 

amount -- in that one dam, from that one dam, 10 

that's the total capacity that we have to serve 2.2 11 

million customers here in the Carolinas, North and 12 

South Carolina.  They did it from one dam.   13 

 But they did something that's remarkable -- 14 

and this goes to dealing with people -- they 15 

relocated 1.2 million people, moved them out of 16 

their homes and villages, and out of their 17 

neighborhoods, to build that dam.  They had that 18 

kind of can-do attitude.  And I was really struck 19 

with their can-do attitude.  I was struck with the 20 

number of coal plants, and they actually had -- I 21 

was told that their national bird is a crane.  I 22 

said, "A crane?"  They said, "Look on the horizon, 23 

you see all those construction cranes?"  24 

 So, they are making things happen and building 25 
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things, and it reminded me a lot of our can-do 1 

attitude, and they're going to focus on 2 

environmental issues eventually, but they are 3 

moving 15 to 20 million people a year from the 4 

rural areas to the urban areas in the same way 5 

we've done in this country starting back in the 6 

1800s, the migration from the farms to the cities.   7 

 So they are going to be a fierce competitor, 8 

but I actually think they can be a great partner 9 

for us in developing new technologies like carbon 10 

capture and sequestration, because they will just 11 

mandate it and they will scale it.  And in this 12 

country, we talk about -- we're building one plant, 13 

Cliffside, in North Carolina, 800 megawatts.  In 14 

the next eight years they're going to build 800,000 15 

megawatts of coal plants.  That's 1,000 Cliffside 16 

plants they're going to build.  And they're going 17 

to have people that are going to be smarter 18 

building plants, because they are building plants.  19 

And anybody who's ever built anything knows you're 20 

smart when you build the first one, but you're a 21 

lot smarter when you're building the fifth one and 22 

the tenth one and the hundredth one.   23 

 So at the end of the day we've got to find 24 

ways to ally with them, we've got to find ways to 25 
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let them help advance carbon capture and 1 

sequestration technology.  But I believe that we 2 

can do that, and when I came back, this idea of a 3 

regional plant approach so we're building today, 4 

we're moving it forward -- I came back with a 5 

greater sense of urgency about that approach, 6 

because I don't want our industry or our company to 7 

be sitting on our hands because we're not clear 8 

about the future; we're uncertain about the future, 9 

so we're delaying and postponing and not getting 10 

about the business.  We've got to get about the 11 

business of building base-load plants and building 12 

nuclear plants.  And if it takes a regional 13 

approach to really accelerate this, then that's 14 

what we really have to do.   15 

 So I came back with a greater sense of urgency 16 

about this than I had before, because I think we 17 

can do it in this country.  And as I said to a 18 

friend of mine, when I look at what they're doing 19 

and I listen to debates we have in Washington and 20 

in the state capitols in this country, I believe we 21 

are becoming the chattering class and not the can-22 

do class, and we need to be more focused on can-do 23 

and building these plants and planning for the 24 

future is a part of that. 25 
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 CHAIRMAN FLEMING:  Well, it is interesting, 1 

how do you balance what they're doing in China when 2 

you're trying to decarbonized our fleets here, 3 

which -- I do see that we all need to be working 4 

together to have some of the similar missions, 5 

because at the rate they're building over there, 6 

that kind of counteracts what you're trying to do 7 

here, as far as the decarbonization.  8 

 MR. ROGERS:  Well, let me tell you kind of -- 9 

that's a really interesting observation, and I went 10 

there with that impression.  Because, you know, you 11 

build 800 megawatts of coal plants, that's two and 12 

a half times the amount of installed capacity of 13 

coal we have in this country.  And I know there are 14 

some people that have called for the shutdown of 15 

every coal plant in ten years -- I won't mention 16 

who that is.  I bet you know -- which is totally 17 

unrealistic, because even if we shut it down and 18 

turned off all our emissions, for what great 19 

purpose?   20 

 They're focused on economic development.  And 21 

I went to the cities and in 12 days there I only 22 

saw blue sky one day in 12 days.  But I bet if 23 

somebody came to the United States in the 1880s or 24 

1900, 1920s, and went to Pittsburgh or Detroit or 25 
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Chicago, and a European would say, "What a mess, 1 

they'll never clean this up.  Look how they're 2 

ruining their country."  But we cleaned it up.   3 

 And the hopeful thing that I took out of this 4 

-- and this is something I didn't know before I 5 

went.  I would've never guessed it, but the number 6 

one producer of solar panels in the world today is 7 

China.  Next year they will be the number one 8 

producer of wind turbines.  And they get the fact  9 

-- and I read the China daily paper every day.  The 10 

thing that amazed me, there were stories about 11 

energy efficiency and how they were building more 12 

efficient coal plants and tearing down old coal 13 

plants.  I read a story virtually every day in that 14 

paper -- maybe it was just propaganda -- of how 15 

companies are trying to become more efficient in 16 

their use of electricity.  And they are going to 17 

push toward plug-in hybrid cars, because they're 18 

bringing 25,000 new cars on the road every week.   19 

 So they get it.  And I think that they are 20 

going to, at the end of the day, decarbonize -- 21 

when you see their skies and you see their 22 

environment and their rivers.  We wake up every day 23 

and it's beautiful on a relative basis.  They wake 24 

up every day where it's ugly and you can't see in 25 
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front of you and they cough and they have -- so I 1 

think they will make the transformation -- this is 2 

my belief, and maybe I'm just an optimist.  But I 3 

think they get it more than we think they do.   4 

 CHAIRMAN FLEMING:  So they will get there 5 

faster than we have done, is that -- they'll be 6 

working on both at the same time?   7 

 MR. ROGERS:  I believe they are working on 8 

both at the same time.  And think about how fast -- 9 

I mean, same geography as the United States.  We 10 

have 300 million people; they have 1.3 billion 11 

people.  They're doing this rural-to-urban much 12 

faster than we did it.  They've scaled their 13 

economy with 9 percent growth over 20 years, 14 

economic growth every year, much faster -- if you 15 

could just see the skylines of all these cities -- 16 

and I believe they're going to go after this 17 

environmental thing with the same fierceness and 18 

determination and can-do.   19 

 So I came back here saying if we are -- if our 20 

reason for not accelerating is because they're not 21 

going to do it and it won't make any difference, I 22 

think we may have miscalculated, because I think 23 

they're going to do it.  And they have a lot less 24 

arid [sic] land for the number of people that they 25 
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have than we do.  So environmental issues are going 1 

to be, at one point, key to their economic 2 

development.   3 

 So I come out of all this saying we need new 4 

energy in this country, we need new ways of doing 5 

business.  And in our business we can't keep 6 

sitting on our hands; we need to start to modernize 7 

our fleets.   8 

 CHAIRMAN FLEMING:  What do you think are the 9 

biggest challenges facing the energy industry, 10 

electric industry, in meeting the missions of the 11 

21st century?   12 

 MR. ROGERS:  I think our greatest challenge is 13 

really convincing those in the state legislature, 14 

those in Congress, to come together, develop the 15 

regulations, the laws, the policy.  We have no real 16 

energy policy in this country.  We have no real 17 

environmental policy that hangs together, that is 18 

cohesive.   19 

 We need, at the federal level, at the state 20 

level, we really need a clear roadmap.  Our job is 21 

to provide solutions.  And it is your job to work 22 

with us to get the solutions balanced between 23 

affordability, reliability, and clean.  And I 24 

really think we need a sense of clarity there, 25 
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because I will -- if you think about it, how 1 

freeing it is for me, if I know I have to retire 2 

and replace every plant by 2050, you just tell me 3 

what you want me to build; I'll build it.  You tell 4 

me what you want the system to look like; I'll make 5 

it look like that.   6 

 So I think that we need some certainty.  I 7 

mean, even these environmental rules and the carbon 8 

rules, we don't know what the rules are.  And that 9 

makes it difficult.  We're sitting here today, 10 

having spent money on scrubbers to take SO2 out, 11 

trying to figure out, well, how do we operate them?  12 

Is the rule in effect or not in effect?  Because 13 

the court hasn't really mandated yet the ruling.   14 

 What I seek, just as any business person 15 

seeks, is certainty about the rules, certainty so 16 

that I can get about my job of providing 17 

affordable, reliable, clean electricity 24/7.   18 

 CHAIRMAN FLEMING:  Okay.  I was going to say  19 

-- I mean, you're saying legislation, a clear path, 20 

and I certainly understand that.  Doesn't that take 21 

the public being very much aware of what is needed 22 

for that clear path, to get behind the elected 23 

officials?  And if you agree with that, are you all 24 

doing anything to help really bring about that 25 
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education?  I guess a bit of what Commissioner 1 

Clyburn was talking about.   2 

 MR. ROGERS:  I think one of the things we have 3 

said to ourselves -- and I'm thinking about 4 

conversations that Keith and Ellen and I have had  5 

-- we need to do a better job of educating our 6 

customers, we need to do a better job of educating 7 

our communities we serve, we need to do a better 8 

job of educating those in elected office.  And 9 

that's why this kind of meeting is so important, 10 

that we're having today, because at the end of the 11 

day we can sit in our offices and think about these 12 

things, but if we're not out talking to people and 13 

sharing ideas and developing some consensus as to 14 

the way forward, we won't move forward.   15 

 So we have actually or are in the process of 16 

developing websites, educational material, so that 17 

we can do a better job of really defining the 18 

problem and the questions, and helping people get 19 

engaged in this, because it helps all of us to have 20 

a very informed electorate, and unfortunately I 21 

don't think we've done a good enough job educating 22 

people of the need to move forward at the speed 23 

that we believe we have to. 24 

 CHAIRMAN FLEMING:  Okay, thank you.  Any more 25 
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questions?   1 

  [No response]  2 

 CHAIRMAN FLEMING:  If not -- [indicating]. 3 

 MR. TRENT:  Madam Chairman and Commissioners, 4 

let me first echo Jim's appreciation and thanks for 5 

this opportunity to appear before you.   It's 6 

important for us to have this opportunity and we 7 

hope that it's valuable for you, as well.   8 

 One area that we, as a company, have focused 9 

on quite a bit, and I personally focus on a lot, is 10 

the area of climate.  And one theme that I think 11 

we've heard today, both from the Commissioners as 12 

well as Jim, is the theme of uncertainty.  And that 13 

certainly is a theme that plays out in the carbon 14 

arena, as well, and climate change.  It plays out 15 

in terms of timing.   16 

 At this point, I believe, we believe, that we 17 

will have climate change legislation.  Both 18 

presidential candidates have indicated that climate 19 

change legislation is something they want to 20 

pursue, and both of them have indicated that cap-21 

and-trade appears to be the right model for them to 22 

pursue.   23 

 So with that context, I think we're going to 24 

have climate change legislation.  But the question 25 
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in my mind is when, and what will that look like? 1 

 With an economy that's weaker, I think that 2 

makes it more difficult to pass climate change 3 

legislation, so that may push it out to 2010, 2011.  4 

We really don't know, but I do think that we will 5 

see it in the future.  The other big question we 6 

have is what's it going to look like.  And when I 7 

think about that, I think it's critical that we 8 

balance two things.  I think we do need to reduce 9 

greenhouse gas emissions, and we need to do it in a 10 

significant way.  We need to do it in partnership 11 

with the international community:  China, India.  12 

We need significant reductions in greenhouse gas 13 

emissions, but we need to do it in a way that's 14 

economically sensible.  And it needs to be 15 

economically sensible from an economywide 16 

standpoint, but also we need to think very, very 17 

carefully about the impacts that we'll have on our 18 

customers and the impact on the rates that they're 19 

going to pay.   20 

 And so we have been involved -- we've tried to 21 

be leaders on climate change legislation because we 22 

think it's the right thing to do, but also because 23 

we think it's important that we are in the arena to 24 

try to shape that legislation and make sure that 25 
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our customers are treated fairly.  One of the 1 

things that I hear, on occasion -- and 2 

unfortunately, we live in a world of sound bites -- 3 

but I hear the statement, "Well, the polluter needs 4 

to pay, and we're not going to grant any allowances 5 

to those utilities who are the polluters."  Well, 6 

there are a couple of big flaws in that.  One, for 7 

the most part, where coal plants are located and 8 

here in the Carolinas, South Carolina and North 9 

Carolina, our customers depend on coal for more 10 

than half of their electricity.  So here in states 11 

like South Carolina, North Carolina, and the other 12 

states we operate in, those are cost-of-service 13 

states and it's our customers that are going to 14 

bear the cost if we put this burden on without 15 

creating a transition period.  So it's not the 16 

polluter that pays; it's the customers who are 17 

going to bear this cost.  So that's one flaw.  The 18 

other flaw is, you know, we built these plants 19 

carrying out both state policy as well as federal 20 

policy.  The Fuel Use Act back in the '70s actually 21 

banned the use of natural gas to fire generation 22 

for electricity, and with Three Mile Island and 23 

other events, we just have not been able to build 24 

new nuclear plants in a long time.  So we find 25 
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ourselves where we are because we have carried out 1 

state and federal policies.  So I guess I take some 2 

concern away from a sound bite like that, and it 3 

takes awhile to really educate on that front, but 4 

we are trying to do that.   5 

 In reaching a balanced approach that balances 6 

the environmental needs with the economic needs, we 7 

have a model that we think worked in the past very, 8 

very well.  That was the acid rain model.  The way 9 

that that model worked was, initially, allowances 10 

were granted to utilities, and the value of those 11 

allowances was used to give us a bridge or a 12 

transition period so that we could clean up our 13 

fleets over time, without our customers bearing 14 

tremendous rate impacts initially, because we were 15 

granted the allowances.  By 2010, we believe -- 16 

we're projecting that we will spend, as a company  17 

-- Duke Energy will have spent $5 billion cleaning 18 

up our fleet with respect to SOx, NOx, and mercury, 19 

and we will have reduced those emissions by 70 20 

percent.   21 

 That's a success story.  And we've done that 22 

without having tremendous rate shock on our 23 

customers.  And the reason we were able to do that 24 

was because we had this good transition period 25 
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which enabled us to build and clean up our fleets, 1 

but we didn't at the same time have to pay this, in 2 

effect, tax along the way.   3 

 That's the type of model -- and the reality 4 

is, end result is where you're trying to get to -- 5 

two end results, one is to reduce your emissions 6 

but to do it in a way that doesn't hit your 7 

customers in a really tough way.  So that's what 8 

we're trying to do.   9 

 We may have created some confusion, in some 10 

quarters at least, in our opposition to the 11 

Lieberman-Warner-Boxer amendment that was recently 12 

before the Senate.  We support climate change 13 

legislation, but there are wrong ways of doing that 14 

and we felt that the Lieberman-Warner-Boxer 15 

amendment was not the right way to do it, and the 16 

reason we felt it was not the right way to do it 17 

was because we would've had to have bought a 18 

majority -- in the range of 60 percent -- of the 19 

allowances we would need to continue to run our 20 

plants.  And we're going to have to run those 21 

plants.  We can't just shut them down.   22 

 The result of that legislation would have had 23 

tremendous impacts on our customers throughout our 24 

five states that we operate, but specifically here 25 
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in the Carolinas our calculations were that if 1 

carbon had about a $30-per-ton price on it -- which 2 

is within the realm of reasonable price -- that 3 

would have resulted in a rate increase of about 16 4 

percent here in the Carolinas for our customers.  5 

And that's a rate increase that's immediate.  It's 6 

also a rate increase that doesn't result in any new 7 

equipment or any actual reductions in emissions.  8 

It's simply an additional burden on top of the 9 

customers.  And we just felt that that wasn't the 10 

right way to approach legislation, and so we 11 

opposed it.  Fortunately, it did not progress 12 

through the Senate.  And one ray of light that we 13 

saw from that was that immediately after that 14 

action, there was a letter signed by ten centrist 15 

Democrat senators who sent a letter to Senator 16 

Boxer and said, "We support climate change 17 

legislation, but this isn't the right way of doing 18 

it."  And it is our hope that this centrist 19 

movement is going to provide for us the vehicle for 20 

actually getting good climate change legislation 21 

that meets the twin goals that I've talked about.   22 

 So we are actively engaged on that front.  And 23 

part of the active engagement that we have launched 24 

is in conjunction with other companies in our area 25 
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and across the country -- which we call Team 25.  1 

And the reason we call it that is that there are at 2 

least 25 states that depend on coal for more than 3 

50 percent of their electricity.  So we have teamed 4 

up with those states, or companies representing 5 

customers in those states, to try to get good, 6 

economically sensible, climate change legislation. 7 

 One keystone of that effort is to make sure 8 

that allowances or the value of those allowances is 9 

used to protect customers.  And we've been very, 10 

very clear that we're not seeking allowances to 11 

benefit us.  And in fact, we are very, very 12 

comfortable with federal legislation that makes it 13 

very clear that the value of those allowances would 14 

go straight to our customers and for the benefit of 15 

our customers, and the fact that the Commission -- 16 

commissions in our states would have control of and 17 

make sure that the value of those allowances goes 18 

to our customers.   19 

 So we are engaged in that effort, we think 20 

it's critical that we remain active there so that 21 

we get the right legislation for our customers, and 22 

we will continue to do that.   23 

 But, Madam Chairman, you raised the issue of 24 

education, and this is clearly an area where we 25 
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need to continue to educate all up and down, from 1 

customers to regulators and legislators on the 2 

state level, and certainly at the federal level, as 3 

well.  So we are very, very engaged in that process 4 

and will continue to do so.   5 

 I'm happy to answer any questions or we can 6 

turn it over to Ellen.  7 

 CHAIRMAN FLEMING:  Yes.  Any questions?   8 

 COMMISSIONER HAMILTON:  Madam Chair, just a 9 

comment on the information that you've given us, 10 

Keith.  I think it's very valuable.  I happen to be 11 

a part of a committee that represents Southeastern 12 

interests of a NARUC committee that met with 13 

Lieberman and Warner on the climate change, to try 14 

to put forth some protection for the Southeast.  15 

And Duke's presence, Mr. Rogers’ especially, was 16 

well recognized on that committee.  So I can say 17 

that you have been working real hard, and all of us 18 

appreciate it.   19 

 We have a commissioner that we just lost in 20 

North Carolina, Commissioner Kerr, had tried and 21 

was working on the coalition of the same 25 states 22 

you talk about -- you're probably aware he was 23 

working on that -- and he was making progress, and 24 

this is something that somebody needs to move in 25 
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from NARUC and pick up to continue that.  We all 1 

have a lot at stake in this matter, especially 2 

those of us in the Southeast, and we need to do 3 

everything we can to help protect the rates that we 4 

have, as favorable as they are, instead of having 5 

the credits go somewhere else and those folks 6 

benefit and we have to pay the bill.   7 

 So we need to work -- I know we can't work 8 

closely together, but you can with ORS and they can 9 

keep us informed, and it's very -- but this is 10 

extremely important.   11 

 MR. TRENT:  I appreciate your comments, 12 

Commissioner Hamilton.  And let me state that we 13 

have been very appreciative of the work that NARUC 14 

has done and the work that you have done on that 15 

committee, and certainly Commissioner Kerr -- 16 

former Commissioner Kerr.  I guess he's not former 17 

-- well, he is former now. 18 

 MS. RUFF:  He's former now.   19 

 MR. TRENT:  One thing I would say is NARUC has 20 

been a very positive influence from my perspective, 21 

and one of the proposals, as you know, from NARUC, 22 

is that any allowances be granted to the load-23 

serving entities to make sure that the commission 24 

has the ability to control that value so that it 25 
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will go to the consumers.  And we support that 1 

very, very fully and we think that's a great 2 

approach.   3 

 And quite frankly, the voice of NARUC and the 4 

voice of Commissioners in Washington, D.C., is much 5 

more powerful on that front than from us, quite 6 

frankly, because when they hear us they always sort 7 

of ask in the back of their mind, well, there's 8 

something in there for the utilities; they're 9 

trying to help themselves here.  So when they hear 10 

the voice of NARUC and of commissioners, it's a 11 

very powerful voice.  So I would encourage you and 12 

members of NARUC to continue to be active there.  I 13 

know that we are going to need to have someone come 14 

in and sort of fill Commissioner Kerr's role within 15 

NARUC to carry that banner, and so I'm hopeful that 16 

that will happen.   17 

 COMMISSIONER HAMILTON:  I'm sure it will.   18 

 MR. TRENT:  Yeah.   19 

 CHAIRMAN FLEMING:  Any other questions or 20 

comments?   21 

  [No response]  22 

 CHAIRMAN FLEMING:  I would just like to also 23 

add, I think -- I know communication is -- has to 24 

be a little bit different in our State, but I think 25 
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these issues are so important to all of us, and we 1 

are all actively involved in NARUC, but having some 2 

small group educational sessions -- well, just like 3 

today, but with people like yourself who are really 4 

working very closely with this, I think would be 5 

very helpful to us, as well -- 6 

 MR. TRENT:  And I hear you loud --  7 

 CHAIRMAN FLEMING:  -- in keeping abreast of 8 

this, you know --  9 

 MR. TRENT:  Absolutely.   10 

 CHAIRMAN FLEMING:  -- and education even going 11 

to the general public.   12 

 MR. TRENT:  Sure.  I could not agree with you 13 

more.  And a couple of things we are doing -- we 14 

will be hosting an energy summit, I guess -- is it 15 

next week, Ellen?  16 

 MS. RUFF:  Uh-huh.  17 

 MR. TRENT:  -- here in North Carolina and in 18 

South Carolina, and we'll be talking about many of 19 

these issues.  But another thought I have is we 20 

just need to go out to small groups, as you 21 

mention, and do that in a very disciplined and 22 

methodical way, and just make sure that we're 23 

getting this message out very fully.  And I've got 24 

some ideas on that.  I need to talk to Ellen about 25 
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them first.   1 

 MS. RUFF:  That'll be good.  Thank you, Keith.   2 

 MR. TRENT:  But we do need to do more on that 3 

front, and we plan to do so. 4 

 CHAIRMAN FLEMING:  Ellen?   5 

 MS. RUFF:  Thank you, very much.  It's always 6 

a real pleasure for me to be here, this morning.  I 7 

really like being in this seat, as opposed to that 8 

seat [indicating], so it feels pretty good on that 9 

front.  I bet Jim would agree with that.   10 

 I want to talk about, just briefly, a couple 11 

of sort of key issues with regard to our generation 12 

projects that are online or in process, and just 13 

give you the status of those.   14 

 With regard -- and this is, of course, the 15 

nuclear plant that will be proposed for Gaffney.  16 

We have a combined operating license that says it's 17 

been filed and accepted by the NRC.  And they have 18 

indicated to us that we could get that license by 19 

early 2012.  We are still hearing from the NRC the 20 

42-month period or longer, with regard to a review 21 

of the license.  So whenever anyone says, "Well, 22 

how quick will it be?"  We can have about four 23 

years for the regulatory side and you have that 24 

construction period.  Obviously, you're in the 25 
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midst of negotiations.  So we're working well with 1 

the NRC.  We have a good team on both sides, 2 

internally and externally, reviewing the license 3 

application.   4 

 And for some of us that were involved in the 5 

earlier time period when you had -- first you got a 6 

construction -- had a permit for construction and 7 

then you got an operating license, this should be 8 

more streamlined, even with the 42 months.  So we 9 

are grateful for that.   10 

 We have not yet concluded our negotiations 11 

with the vendor.  We're in the process of doing 12 

that, very near to completion.  So we would expect 13 

to have a cost estimate that's public very shortly.  14 

Says the fall of '08, but as soon as we conclude 15 

that.  Our concern has been that, with the public 16 

estimate, we want to not have it jeopardize our 17 

negotiations with the vendors, so we're getting 18 

close.   19 

 The next step in the process will be for us to 20 

file for a certificate of CPCN and a base-load 21 

review application.  We had initially hoped to be 22 

able to do it in the fourth quarter of '08.  It 23 

looks like it will be now the first quarter in '09.  24 

And when we do that, we'll do it in South Carolina 25 
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-- we'll file for the certificate in base-load -- 1 

and then immediately we'll follow it at the same 2 

time, file in North Carolina.  Because that statute 3 

is unlike what we used to have, where if you got a 4 

certificate for your plant in one state, really 5 

didn't file anything in the other state until the 6 

plant came online and you went in for a rate case, 7 

and then you determined whether or not and how it 8 

would be put in rates.  We have earlier assurance 9 

with the base-load review in North Carolina, 10 

because obviously the certificate will come from 11 

this State.   12 

 So we're moving forward on the project 13 

activities in order to try to preserve the 14 

commercial operation date of 2018.  That involves 15 

working with the suppliers and vendors, also 16 

involves working on the permits, focused on the 17 

applications.  And when anybody ever asks me -- and 18 

I spend a fair amount of time talking to local 19 

groups.  I had an experience this week of going to 20 

a college and talking about -- actually, it was to 21 

be on sustainability and we talked about energy 22 

choices for generation, and I think everyone should 23 

do that.  These kids are 20 years old and very 24 

focused on where we will go, over the generation 25 
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periods.  Incredibly interesting.  But whenever 1 

anyone says, "Well, with nuclear what's the biggest 2 

issue today," for me I think, although safety was 3 

an issue that certainly was raised back in the 4 

'80s, high-level waste, safety, how will we deal 5 

with nuclear, I think most folks today will say 6 

it's the cost.  How will we deal with the 7 

increasing cost that Jim was talking about earlier?  8 

How will we deal with having that big slug of costs 9 

that comes in if you're building two units 10 

yourself.   11 

 We dealt with that, certainly, last time 12 

around, when Catawba came online back in the '80s.  13 

We had a levelization period that lasted.  There's 14 

a significant concern over how we will manage the 15 

cost.  And although we have a very good statute 16 

here in South Carolina that we passed -- it's less 17 

than two years ago.  Some days it seems like 20, 18 

but it's actually less than two, last session -- a 19 

really good statute, showing support for the 20 

construction of nuclear, if you look across the 21 

country and you look at some other states in 22 

comparison, like Florida, Florida doesn't build 23 

coal, so they've got a very aggressive statute for 24 

building nuclear, and you can show it can be very 25 
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supportive.  The same or similar in Georgia and in 1 

Virginia.  And it isn't that we don't have a good 2 

statute here; it shows how quickly things change, 3 

and the need to address, as Jim said to be 4 

flexible, in finding a way to share the risk and 5 

share the cost.   6 

 We focused on the two bullets that are listed 7 

here -- one is the federal loan guarantee program 8 

that's the DOE program that, at least currently 9 

today, has a cap of about $18 billion.  If you look 10 

in everybody's estimates that are planning on 11 

building these nuclear plants, availability of $18 12 

billion is going to run out pretty quick.  It 13 

expires at the end of '09 or in September of 2009, 14 

and certainly there's a focus on attempting to 15 

increase that cap, see how it will be used.  But as 16 

in all things where there is a finite amount of 17 

money, getting in the queue filing for that -- and 18 

we're certainly in the process of moving forward -- 19 

they will be very interested in how the states, in 20 

particular, are supportive of nuclear.  What are 21 

signals that get sent.   22 

 And I think that's a really important issue, 23 

because although we think, as we look at the cost 24 

and we compare, certainly construction work in 25 
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progress is almost -- it's an essential thing to 1 

have, in order to be able to build nuclear.  But 2 

beyond that, we look for the additional financing 3 

that's available that will help to lower the cost.  4 

And the federal loan guarantee program is one of 5 

them.  So as we discuss, as Jim did this morning, 6 

the idea of regional generation, it's really the 7 

idea improving all of our positions here in the 8 

Carolinas in trying to lower the cost and share the 9 

risk that is associated with nuclear.   10 

 You know, the way we have it in place here in 11 

South Carolina, it is a terrific statute.  It is 12 

such a significant cost with regard to building two 13 

1,100 megawatt units, similar to the ones, say, we 14 

would have built at Catawba.  So cost -- to me, 15 

when I answer the question, it's about cost.   16 

 And I was interested -- I guess it was 17 

Commissioner Clyburn's question about, "Well, what 18 

kind of generation does the public like?"  When we 19 

were doing public hearings around Cliffside for 20 

coal, we had the pleasure of having six public 21 

hearings instead of three, and many of the folks 22 

that came -- and I mean very intentional people 23 

with thoughts, very concerned -- mostly focused on 24 

carbon.  But when you would say to them afterwards 25 
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-- a lot of them were Jim's and my neighbors, 1 

actually; they came Charlotte out to the western 2 

part of the state for those hearings -- "Well, if 3 

you have a problem with carbon, how do you feel 4 

about nuclear generation?"  And the answer was 5 

basically, "Don't like that either."  And I think 6 

it is an issue that is such complexity, it needs 7 

not to be all about what we like, individually or 8 

in groups, but about what we need, in order to be 9 

able to provide electricity that Jim was talking 10 

about reliably, affordably, and in a clean manner. 11 

 So federal loan guarantees are something we're 12 

talking about.  We're meeting and talking about it, 13 

exploring how it will work.  It's kind of hard 14 

sometimes, because we all pay the DOE in order to 15 

put our high-level waste at Yucca Mountain.  Well, 16 

we haven't done that yet, have we?  But we have 17 

paid for it.  So, although we rely on the federal, 18 

it's important, as part of the fix, that at the end 19 

of the day it will be the state support that will 20 

make it very important with regard to whether we go 21 

with nuclear.   22 

 Securitization as a potential financing 23 

vehicle, the last one that's there that's listed.  24 

It's been used in other states mostly for stranded 25 



Duke Energy Carolinas Ex Parte Briefing 64 

VOLUME 1 

PUBLIC SERVICE COMMISSION OF SOUTH CAROLINA 

costs, also been used for some environmental 1 

projects.  I'm not a finance person.  It's pretty 2 

complicated.  The end of the day, it actually 3 

provides the lowest cost to the plant, but it is, 4 

generally speaking, in the simplest description -- 5 

most of you, I know, are aware -- it's a non-6 

bypassable charge; once the legislation is passed, 7 

it’s attached to the customer's bill.  My guess is 8 

that's not going to be a very popular approach in 9 

some circles, and hard to get through, unless we 10 

have a real will to do that.   11 

 So I'm going to talk a minute about Cliffside 12 

and I'm going to make a couple of general comments 13 

after that.  We are moving forward with Cliffside.  14 

We are in construction.  We do have an air permit 15 

from the State of North Carolina.  We are on target 16 

for a 2012 in-service date.   17 

 And never complete discussion without talking 18 

about the air permit.  We have a permit, that's why 19 

we can be in construction.  We had to get that 20 

first.  We have it.  But certainly, once the 21 

federal agencies moved, the courts moved to 22 

eliminate the CARE standard, we are participating 23 

in a voluntary mercury MACT assessment that was 24 

submitted on July 3rd to the Department of Air 25 
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Quality in North Carolina.  We also have a federal 1 

lawsuit.  And Jim mentioned that earlier.  2 

Plaintiffs submitted for summary judgment; we moved 3 

to dismiss.  The trial will be in 2010, if there is 4 

one.  That's a long time, a lot of money spent, a 5 

lot of uncertainty.   6 

 We are very comfortable with where we are in 7 

terms of the legality of what we have, but I think 8 

you get to address the question almost every time 9 

with regard to where are you with coal.  We will 10 

expect to hear back from DAQ.  We'll have sort of 11 

an answer publicly as to where they think the 12 

mercury limit should be.  Very few plants in the 13 

country have a mercury limit in their permit today.  14 

EPA will clearly act in a couple of years, but the 15 

state has its own involvement and is interested in 16 

a voluntary proceeding, and we are participating in 17 

that, because what we do know is we have the best 18 

equipment on Cliffside that you could have.  There 19 

is no discussion about what equipment we should 20 

have.  It's what should the permit level be for 21 

mercury.   22 

 So there will be an administrative permit 23 

appeal.  We're in the midst of all the legalities 24 

around the permit that we know -- we knew would 25 
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occur, even without the action on CARE and the 1 

voluntary MACT.  But I think whenever you talk 2 

about coal, you have the issue related to what will 3 

be the impact of the federal legislation on carbon.  4 

When I made my speech to the college students -- it 5 

really wasn't a speech because I talked for 20 6 

minutes and answered questions for almost an hour 7 

and ten minutes -- I had a slide that said about 8 

coal that it was affordable and reliable.  And I 9 

think if you look today and you look at the price 10 

of coal -- it was $50 a ton; it's now $150 -- and 11 

you add a carbon -- I won't call it a carbon tax -- 12 

a carbon charge on top of that, you begin to look 13 

at the affordable question and say how affordable 14 

is it, and it's as affordable, perhaps, as we, as a 15 

country, want it to be, in terms of decisions at 16 

the federal level.   17 

 And I thought it was a great question this 18 

morning about what is it we see that would affect 19 

overall construction of generation?  What is it 20 

that, you know, keeps you awake at night, or what 21 

do you think about?  I think certainly the thing 22 

that I worry about the most is that we will get so 23 

consumed with the conversation and the details, 24 

that we will get into a gridlock that will not 25 
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allow us to make the decisions that we need to 1 

make.   2 

 We need to focus on how we will build nuclear, 3 

we need to focus on the cost, need to focus on 4 

sharing the risk, and we need to work together.  At 5 

the same time, in the past we've always competed 6 

for customers, certainly on the wholesale side, but 7 

we're at a point in time that I think is hugely 8 

critical that requires leadership at the state and 9 

federal level and involves the state, perhaps most 10 

importantly, standing up, both from this 11 

Commission, but from the legislature, and from our 12 

stakeholders, customers, and saying this is what we 13 

need to do.  We could waste three or four years 14 

waiting to decide.  That will be too long.  That 15 

keeps me awake, that we won't make a decision.   16 

 A couple of other things, just to mention, 17 

that will be, certainly, issues I think in the 18 

future.  If we move to either a regional type of 19 

generation approach, transmission will be an issue 20 

that will be important.  Duke is involved in a 21 

joint venture in Indiana, a very large transmission 22 

line.  We haven't done a lot of really large 23 

transmission work here in the Carolinas in recent 24 

years, and haven't needed to.  We have a great 25 
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system.  If you're going to change the approach, 1 

you may need to change what you look at with 2 

transmission, and how you do it.   3 

 And I think, additionally, an issue that we 4 

all have to remember and talk about that does 5 

affect generation planning, and that's the issue of 6 

water.  Certainly have been through the drought in 7 

recent times.  We've got a lot of water in 8 

Charlotte.  We feel pretty good about that.  But 9 

over Keowee-Toxaway in South Carolina, we are still 10 

in what is best described as the most extreme 11 

drought situation.   12 

 So I think certainly from our business side, 13 

that issue of water is there, and we are working 14 

with the communities and others on the issue of 15 

water.  And I think water will be a very 16 

significant issue in the future, along with these 17 

issues related to generation.   18 

 So it requires us to work together and figure 19 

out the best way to do it.  Sometimes folks have 20 

said you just did the base-load review.  It hasn't 21 

been two years, both states.  Things are changing 22 

so quickly, costs are rising in a way we haven't 23 

seen before, and actually very little crisis that 24 

most people see today in terms of blackouts or lack 25 
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of electricity.  So the question is why is it 1 

really a problem.  It is an issue with folks that 2 

know what they don't like, not so much an issue 3 

with folks as to what they do like and what they 4 

need.  And to think very quarter-to-quarter, we 5 

think, sometimes, and it will take us so long to 6 

build this nuclear plant by 2018 that it is 7 

imperative for us to focus stakeholders' attention, 8 

public outreach.  We do talk about it and we will 9 

do that with other stakeholders, find ways to do 10 

it.  It's a complicated subject, finding a way to 11 

make it appealing to people to discuss.  It's 12 

challenging.   13 

 But I think it is our job to be sure, as well 14 

as this Commission, the legislature, to be sure 15 

people understand what the trade-offs are and what 16 

the risks are, and to establish the rules of the 17 

road so that we know what we need to build.   18 

 I think that summarizes my comments.   19 

 CHAIRMAN FLEMING:  Thank you, Ellen.  Any 20 

questions?   21 

 COMMISSIONER WRIGHT:   Yes, Madam Chairman. 22 

 CHAIRMAN FLEMING:  All right.  Commissioner 23 

Wright? 24 

 COMMISSIONER WRIGHT:  Good afternoon.  Really, 25 
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I appreciate you all coming.  This has been very 1 

informative.  Do you think -- and this could be as 2 

a group, too, if you want to answer, if someone has 3 

a different opinion.  Do you think that the federal 4 

government is going to take a harder look at the 5 

federal incentives that you were talking about that 6 

were established under EPAct, and maybe try to -- 7 

are they talking now about maybe enlarging it and 8 

extending it? 9 

 MS. RUFF:  Keith may know more.  My experience 10 

from talking to folks here, who are -- they're 11 

definitely doing that.  We're involved in that 12 

discussion.  It's just been eight years or more 13 

since we've done -- so I don't want to have a lack 14 

of knowing that it's going to happen.  It needs to 15 

happen.  Keith probably knows more about that.   16 

 MR. TRENT:  Well, I don't know if anybody 17 

knows more, actually, but in terms of federal 18 

incentives, the focus has primarily been in the 19 

renewables area, quite frankly, and doing 20 

extensions and that sort of thing.  But we are 21 

starting to see more and more momentum for 22 

incentives and for, specifically, loan guarantee 23 

and other sorts of incentives on the nuclear side, 24 

as well.  And quite frankly, I'm starting to see 25 
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more and more people recognize that if you're going 1 

to be serious about environmental issues, you've 2 

got to be serious about nuclear, and to do that 3 

you're going to have to get the federal government 4 

involved.  So hopeful signs, but still a lot of 5 

unclarity there.   6 

 COMMISSIONER WRIGHT:  Okay.  Thank you. 7 

 CHAIRMAN FLEMING:  Any other questions?   8 

  [No response] 9 

 CHAIRMAN FLEMING:  I keep thinking about the 10 

word "education," as all of you have spoken today, 11 

but especially on the issue of cost.  I think all 12 

of us well understand the cost that we're looking 13 

at.  We want reasonable, reliable, and clean energy 14 

-- I like adding that third part to that.  But we 15 

know that reasonable is probably not going to be 16 

what the general public is thinking of reasonable.  17 

What they're thinking in terms of is what they're 18 

paying today.  And we all know, to get to where we 19 

need to be, we want it to be reasonable -- in my 20 

mind, I think -- in comparison with other areas of 21 

the country.  But that has got to be a major -- the 22 

general public has really got to understand the 23 

underlying reasons of what's causing that rise in 24 

cost and the needs.  And I guess -- I like the idea 25 
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of the fact that you are speaking to college 1 

students, but what are you doing to educate people 2 

more of your age?  The people who came to protest 3 

at the coal plant?   4 

 MS. HEIGEL:  I take exception to that.   5 

  [Laughter] 6 

 CHAIRMAN FLEMING:  You didn't speak, 7 

Catherine.  These three spoke, and they're the ones 8 

that said their neighbors came out.  I mean, you're 9 

that GenX or Y?   10 

  [Laughter] 11 

 COMMISSIONER WRIGHT:  They're just 12 

chronologically gifted.   13 

  [Laughter] 14 

 CHAIRMAN FLEMING:  So I just wonder if Duke 15 

and some of the other industries -- what you're 16 

doing to really get the word out to the general 17 

public.  I know you're working hard on the federal 18 

and state and regional levels to officials, but 19 

it's the general public that really has to 20 

understand this.   21 

 MS. RUFF:  Well , I'll start since I mentioned 22 

the neighbors, and I'm the older person that had 23 

conversations.  Actually, what's interesting, Madam 24 

Chair, is that really the conversation with college 25 
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students is really rather rare.  We haven't done as 1 

much of that as we might.  We have consistently 2 

reached out to customers, in particular, you know, 3 

working with large industrial customers.  We have 4 

the public sessions that we've been trying to 5 

address.  We've met with environmental groups.  I 6 

reach out individually.  Most -- a lot of my 7 

conversations, and this is going to sound strange, 8 

are in the grocery store.  People want to talk 9 

about what is happening with regard to that.   10 

 We've met with not only industry groups but 11 

business groups, speaking several times a week, 12 

going to them, talking about impact and talking 13 

about costs.  We will need to be more systematic 14 

about doing it, and finding a way to facilitate the 15 

communication of that.   16 

 It's been very not one-on-one but one-on-a-17 

large-group or an industrial group or a customer 18 

group, meeting with customers, sending those 19 

messages.  On Team 25 we've spent a lot of time 20 

with individual customers talking in particular 21 

about the rate impacts.  So we're working on that 22 

to find a good way.   23 

 MR. TRENT:  I would add to that that this is 24 

an issue that we're facing in all five states that 25 
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we operate in, and we're talking about what we can 1 

do to make this happen, because I agree education, 2 

from my standpoint, is the number one thing that 3 

we've got to focus on.   4 

 We're talking about things like maybe 5 

establishing a director of education that would 6 

report to each of the presidents, to make sure that 7 

we are keenly focused on that and that we are very 8 

disciplined and that we make it happen.  So we're 9 

going to pursue those types of things.   10 

 You know, one area that, actually, I should 11 

turn over to Jim to talk about, is getting much 12 

more savvy in the way that we use the Internet and 13 

blogs and that sort of thing, and we are looking at 14 

that, because I think that's the way a large 15 

segment of our population today gets their 16 

information and learns about issues, and so we're 17 

going to get a lot better at that.  I might turn it 18 

over to Jim on that point.   19 

 MR. ROGERS:  This is sort of, from my personal 20 

standpoint, something I think -- as you see the 21 

news media and the number of people that cover our 22 

industry shrinking because of economic reasons, the 23 

ability to really get our story out is more 24 

difficult now maybe than before.  But I think you 25 
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have focused in properly on what is a very 1 

important consideration and issue for us, and that 2 

is education.   3 

 If you put it in the context of the last 15 4 

years, where the real price of electricity has 5 

actually come down, it hasn't been something that's 6 

on anybody's mind, because it's been a smaller part 7 

of the disposable income.  What has happened in the 8 

last three years or the last five years on natural 9 

gas, you've seen natural gas go up over the last 10 

five-plus years almost three to five times.  So if 11 

people are buying natural gas for their home, they 12 

see a huge increase.  Recently with gasoline prices 13 

going to $4, people see, "Oh, my goodness."  And I 14 

think the average American doesn't really 15 

differentiate between electricity, natural gas, and 16 

gasoline, because they see the whole energy costs 17 

are going up dramatically, while our part of it is 18 

actually going down.  And it's maybe unfortunate, 19 

but the reality is our prices are actually going to 20 

go up in the future.  But today, the fact that they 21 

have come down has been masked by these other 22 

rises.   23 

 So lots of work to do.  And we see it clearly 24 

as one of our primary missions to educate people.  25 
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And we really believe the continued electrification 1 

of America is a way to make our economy more 2 

efficient and to make it a low-carbon economy, 3 

particularly with plug-in hybrid and electric cars, 4 

so we're going to play a pivotal role in the future 5 

of this country.  But at the end of the day that's 6 

going to mean more base-load plants, and it's going 7 

to mean more building.  So we need to make sure 8 

people understand, if you want a more efficient 9 

economy and you want a low-carbon economy, that the 10 

electric prices over time are going to go up.   11 

 CHAIRMAN FLEMING:  Okay.   12 

 COMMISSIONER WRIGHT:  Madam Chairman? 13 

 CHAIRMAN FLEMING:  Yes. 14 

 COMMISSIONER WRIGHT:  I like to follow up a 15 

little bit while we're talking on education.  I 16 

mean, we hear a lot about conservation and we hear 17 

a lot about efficiency, and everybody is for it.  I 18 

don't know anybody who's not, you know.  But at the 19 

same time, you know, it's like my wife and I were 20 

out at Lowe's, and the refrigerators are huge, 21 

compared to what we used to get, even though the 22 

efficiencies are, you know, supposed to be better.  23 

You're getting bigger TVs.  Everybody has multiple 24 

computers in their house.  You know, the homes are 25 
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even bigger, even though some of the codes are 1 

getting more green, we hear.  So the need for base-2 

load continues to increase, regardless of 3 

efficiency and conservation.  I don't think that 4 

message is getting out, the way it needs to be, 5 

because you hear everybody -- neighbors walking 6 

down the street, people that hit you at church or 7 

in the grocery store, and they're talking about, 8 

well, conservation and efficiency, conservation and 9 

efficiency, but they don't understand that that 10 

only can go so far.  And I know you've been on 11 

programs nationally.  I've even seen you on CNBC 12 

and things like that, on programs where you tried 13 

to address it.  But is that getting out further?  14 

Is there a plan to get it out broader? 15 

 MR. ROGERS:  We’re working very hard to 16 

educate the public that -- there's two things going 17 

on that confuse people.  If you look back over the 18 

last 20 years, we've improved the energy efficiency 19 

of our economy on a GDP basis 3 percent every year.  20 

That is in part driven by the fact that our economy 21 

has changed.  It's not as energy-intensive as it 22 

used to be.  So we're making real progress.  We're 23 

actually de-carbonizing our economy by about 4 24 

percent a year for the same type of reason.   25 
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 A study that I saw yesterday in EEI was 1 

fascinating to me, in the sense that, as a utility, 2 

we can only do so much.  The real, big changes that 3 

make our economy more efficient really go to, as 4 

you suggested, to the building codes and the 5 

appliance codes.  It's those two together.  And I 6 

think that it's a combination of all these things 7 

working together, plus people have it completely -- 8 

we're doing a lot of detailed analysis now, EPRI 9 

is, on what would incremental demand be if we went 10 

to plug-in hybrids, how much of our existing supply 11 

would be used more efficiently.   12 

 So there's a lot of moving parts to this, and 13 

it's not any single bullet that allows us to 14 

address this.  It's a multitude of things, all 15 

working together.  And I think over time, as these 16 

things work together, you will see -- and that's 17 

why one of our aspirations is to have the most 18 

energy efficient economy in the world.  I think 19 

we're moving in that direction naturally, just 20 

looking back over the last several decades.  And 21 

with more emphasis on it, we will accelerate it, 22 

because we are becoming more of a -- I mean, you 23 

use the example of the plasma TV or the bigger 24 

refrigerators.  We are becoming more -- electricity 25 
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is playing a greater and greater role, going 1 

forward, and I think you will -- particularly as I 2 

mentioned a moment ago, the plug-in hybrid is just 3 

an example of that.   4 

 But even that alone is huge efficiency.  When 5 

you compare the efficiency of an electric car to a 6 

gas-combustion, regular gas car today, huge 7 

improvement in the efficiency that would improve 8 

those numbers dramatically for our economy.   9 

 COMMISSIONER WRIGHT:  Just to reinforce the 10 

point, even with all of that, the base-load need 11 

still goes up.  And I don't know that the consumer 12 

really understands that, yet.  And anything that we 13 

can do, to do that, you know, is going to help your 14 

opposition -- help reduce the opposition to what 15 

you're trying to do.   16 

 MR. ROGERS:  That's a very important point.  17 

It's especially true, as Commissioner Mitchell 18 

said, in our part of the country because of the 19 

migration of people to the Carolinas.   20 

 COMMISSIONER WRIGHT:  Thank you.   21 

 CHAIRMAN FLEMING:  Any other questions or 22 

comments?   23 

  [No response]  24 

 CHAIRMAN FLEMING:  Well, we thank you very 25 
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much for being here today.  You really have given 1 

us some invaluable information and we appreciate 2 

your time.  Hopefully, you will do this more often.  3 

As I said earlier, I think the informational and 4 

educational sessions are very helpful to us, and we 5 

very much appreciate your being here today.   6 

 MR. ROGERS:  Thank you, very much. 7 

 MS. HEIGEL:  Madam Chair and members of the 8 

Commission, we do thank you very much for your time 9 

today, and your interest, and we do hope to 10 

continue to have these sessions with you 11 

periodically, as we have done and been doing over 12 

the last year.  We do see this as a good 13 

opportunity for us to raise issues that are of 14 

interest to us, and we think are of interest to 15 

you.  So thank you very much for your time.  16 

 MR. ROGERS:  The next time, she'll bring a 17 

younger team.  18 

  [Laughter] 19 

 CHAIRMAN FLEMING:  She'll be telling us about 20 

what you're doing on the Web, on the Internet.   21 

 MR. ROGERS:  There you go. 22 

[WHEREUPON, at 12:25 P.M., the hearing in 23 

the above-entitled matter was adjourned.] 24 

______________________________________ 25 
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Key Industry Trends


• Rising cost environment


• Environmental uncertainties


• CAIR


• Carbon


• Permitting challenges for fossil generation


• Customer demand for new energy management options
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Climate Change I Team 25


• Duke supports climate change legislation


• Cap-and-trade


• Allocation of emission allowances at no cost


• Allocation formula based on historical emissions


• Congressional outlook


• Senator Boxer and Lieberman/Warner


• Centrist movement


• Team 25 initiative
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Lee Nuclear Status
• COL has been accepted and docketed by the NRC


• NRC schedule indicates a COL may be issued by early 2012


• Cost estimate to be communicated in the fall of 2008


• Expect to file CPCN/Baseioad Review application in South Carolina
and to request "baseload review" in North Carolina in 2009


• Continuing with project activities necessary to preserve a commercial
operation date in the 2018 timeframe


• Financing tools are key to reduce the rate impact of Lee Nuclear


• Federal loan guarantee program


• Securitization as a potential financing vehicle
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Cliffside Unit 6 Status
• Construction proceeding as planned


• On target for 2012 in-service date


• Air permit status:


Voluntary mercury MACT assessment submitted to DAQ on July 3


• Federallawsuit


• Plaintiffs moved for summary judgment on August 8


• Duke moved to dismiss the suit on August 11


• Trial would likely occur in early 2010 (if necessary)


• Administrative permit appeal


• Case handled by NC Office of Administrative Hearings


• Hearing on the merits expected in late 2009 (if necessary)
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PSCSC EX-PARTE BRIEFING WEBSITE LINK ADDRESS AND
LEGAL CITATION


1. Duke Energy Corporation's Application with the United States Nuclear
Regulatory Commission for the William States Lee III Nuclear Site, Units 1 and 2:


htlp:/Iwww.nrc.govlreactors/new-reactors/col/lee.html


2. Clean Air Interstate Rule: Rule to Reduce Interstate Transport of Fine
Particulate Matter and Ozone (Clean Air Interstate Rule); Revisions to Acid Rain
Program; Revisions to the NO[X] SIP Call; 70 Fed reg 25162
http://edocket.access.gpo.govI2005/pdf/05-5723.pdf
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STATE OF NORTH CAROLINA, PETITIONER v. ENVIRON­
MENTAL PROTECTION AGENCY, RESPONDENT, UTILITY AIR


REGULATORY GROUP, ET AL., INTERVENORS


No. 05-1244 Consolidated with 05-1246, 05-1249, 05-1250, 05-1251, 05­
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06-1222,06-1224,06-1226,06-1227,06-1228,06-1229, 06-1230, 06­
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PRIOR HISTORY: [**1]
On Petitions for Review of an Order of the


Environmental Protection Agency.
North Carolina v. EPA, 2006 Us. App. LEXlS
24597 (D.C. Cir., Sept. 28, 2006)


COUNSEL: Robin L. Juni argued the cause
for petitioners on SO[2] Issues. Batt E. Cassidy
argued the cause for petitioners on Title IV Ex­
empt Units Issues. With them on the briefs
were Peter H. Wyckoff, Jeffrey A. Knight, Lisa
M. Jaeger, Brian J. McManus, William H.
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Danish, and Alvin Bruce Davis. Carol F.
McCabe entered an appearance.


Marc D. Bemstein, Special Deputies Attomey
General, Attorney General's Office of State of
North Carolina, argued the cause for petitioners
on NOlth Carolina Issues. With him on the


briefs were Roy Cooper, Attorney General,
James C. Gulick, Senior Deputy Attorney Gen­
eral, J. Allen Jemigan, Special Deputies Attor­
ney General, and John C. Evans, Assistant At­
torney General.


William M. Bumpers, Robert A. Manning, and
Michael W. Steinberg argued the causes for
petitioners on Border State Issues. With them
on the briefs were David A. Savage, Michael B.
Heister, William H. Lewis Jr., and Alvin Bruce
Davis. James S. Alves and Winston [**2] K.
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on Fuel-Adjustment Issues. With him on the
briefs was David A. Savage. Joshua B. Frank
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the briefs of petitioners Northern Indiana Pub­
lic Service Company and Florida Association
of Electric Utilities on NO[x]-Related Claims.
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Angeleno Purdy and NOlman L. Rave, Jr., At­
tomeys, U.S. Department of Justice, argued the
cause for respondents. With them on the brief
were John C. Cmden, Deputy Assistant Attor­
ney General, and Steven E. Silverman and
Geoffrey Wilcox, Counsel, U.S. Environmental
Protection Agency. Paul D. Tanaka, Attorney,
U.S. Department of Justice, entered and ap­
pearance.


Andrew M. Cuomo, Attomey General, Attor­
ney General's Office of the State of New York,
Barbara D. Underwood, Solicitor General,
Daniel Chepaitis, Assistant Solicitor General, J.
Jared Snyder, Assistant Attomey General,
Richard Blumenthal, Attorney General, Attor­
ney General's Office of the State of Connecti­
cut, Stumt Rabner, Attorney General, Attorney
General's Office of the State of New Jersey,
Joseph R. Biden, III, Attorney [**3] General,
Attorney General's Office of the State of Dela­
ware, Lisa Madigan, Attorney General, Attor­
ney General's Office of the State of Illinois,
Douglas F. Gansler, Attorney General, Attor­
ney General's Office of the State of Maryland,
Martha Coakley, Attorney General, Attorney
General's Office of the Commonwealth of Mas­
sachusetts, Kelly A. Ayotte, Attorney General,
Attorney General's Office of the State of New
Hampshire, Gary K. King, Attorney General,
Attorney General's Office for the State of New
Mexico, Patrick C. Lynch, Attomey General,
Attorney General's Office of the State of Rhode
Island, and Linda Singer, Attorney General at
the time the brief was filed, Attomey General's
Office for the District of Columbia, were on the
brief of amici states in SUppOlt of petitioner
North Carolina. Michael J. Myers, Assistant
Attomey General, Attorney General's Office of
the State of New York, Matthew I. Levine, As­
sistant Attorney General, Attomey General's
Office of the State of Connecticut, Jean P.
Reilly, Ruth E. Carter, and Kevin P. Auerba­
cher, Assistant Attomeys General, Attorney
General's Office of the State of New Jersey,


and James R. Milkey, Assistant Attomey Gen­
eral, Attorney [**4] General's Office of the
Commonwealth of Massachusetts, entered ap­
pearances.


Kristen M. Campfield, Attorney, was on the
brief for amicus curiae Commonwealth of
Pennsylvania, Depmtment of Environmental
Protection, in support of petitioner ARIPPA
and seeking remand.


Sean H. Donahue, Vickie L. Patton, and John
D. Walke were on the joint brief of intervenors
in support ofrespondent.


Peter Glaser, Harold P. Quinn, Nonnan W.
Fichthorn, C. Grady Moore III, P. Stephen
Gidiere III, Claudia M. O'Brien, and Nathan H.
Seltzer were on the brief for industry interve­
nors.


JUDGES: Before: SENTELLE, Chief Judge,
and ROGERS and BROWN, Circuit Judges.


OPINION


[*901] PER CURIAM: These consolidated
petitions for review challenge various aspects
of the Clean Air Interstate Rule. Because we
find more than several fatal flaws in the mle
and the Environmental Protection Agency
("EPA") adopted the rule as one, integral ac­
tion, we vacate the rule in its entirety and re­
mand to EPA to promulgate a rule that is con­
sistent with this opinion.


I. Background


A. Title I of the Clean Air Act


Title I of the Clean Air Act ("CAA"), 42
Us.c. §§ 7401 et seq., requires EPA to issue
national ambient air quality standards
("NAAQS") for each air pollutant [**5] that
"cause[s] or contribute[s] to air pollution which
may reasonably be anticipated to endanger pub­
lic health or welfare [and] the presence of
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which in the ambient air results from numerous
or diverse mobile or stationary sources ... ,"
id. § 7408(a)(I)(A), (B). It also requires EPA to
divide the country into areas designated as
"nonattainment," "attainment," or "unclassifi­
able" for each air pollutant, depending on
whether the area meets the NAAQS. ld. §
7407(c), (d). Title I gives states "the primary
responsibility for assuring air quality" within
their borders, id. [*902] § 7407(a) , and re­
quires each state to create a state implementa­
tion plan ("SIP") to meet the NAAQS for each
air pollutant and submit it to EPA for its ap­
proval, id. § 7410. If a state is untimely in sub­
mitting a compliant SIP to EPA, EPA must
promulgate a federal implementation plan
("FIP") for the state to follow.ld. § 7410(c)(1).


One provision ofTitle I requires SIPs to


contain adequate provisions --(i)
prohibiting, consistent with the
provisions of this subchapter, any
source or other type of emissions
activity within the State from emit­
ting any air pollutant in amounts
which will--(I) contribute signifi­
cantly to [**6] nonattainment in,
or interfere with maintenance by,
any other State with respect to any
[NAAQS] ....


42 USc. § 7410(a)(2)(D)(i)(l) (statutory pro­
vision to which we refer throughout this opin­
ion as "section 1l0(a)(2)(D)(i)(I)"). In 1998,
EPA relied on this provision to promulgate the
NO[x] SIP Call, which imposed a duty on cer­
tain upwind sources to reduce their NO[x]
emissions by a specified amount so that they no
longer "'contribute significantly to nonattain­
ment in, or interfere with maintenance by,' a
downwind State." Finding of Significant Con­
tribution and Rulemaking for Certain States in
the Ozone Transport Assessment Group Region
for Purposes of Reducing Regional Transport
of Ozone, 63 Fed. Reg. 57,356, 57,358 (Oct.


27, 1998) ("NO[x] SIP Call"). The NO[x] SIP
Call created an optional cap-and-trade program
for nitrogen oxides ("NO[x]"). 1d. at 57,359.
Like the NO[x] SIP Call, the Clean Air Inter­
state Rule--Rule To Reduce Interstate Trans­
pOli of Fine Particulate Matter and Ozone
(Clean Air Interstate Rule); Revisions to Acid
Rain Program; Revisions to the NO[x] SIP
Call, 70 Fed. Reg. 25,162 (May 12, 2005)
("CAIR")-which is the rule at issue in these
consolidated petitions for [**7] review, also
derives its statutory authority Ii-om section
110(a)(2)(D)(i)(I).


B. Title IV of the Clean Air Act


Title IV of the CAA, 42 USc. §§ 7651­
76510, aims to reduce acid rain deposition na­
tionwide and in doing so creates a cap-and­
trade program for sulfur dioxide ("SO[2]")
emitted by fossil fuel-fired combustion devices.
Congress capped SO[2] cmissions for affected
units, or electric generating units ("EGUs"), at
8.9 million tons nationwide, id. § 7651b(a)(I),
and distributed "allowances" among those
units. One "allowance" is an authorization for
an EGU to emit one ton of SO[2] in a year. 1d.
§ 7651a(3). Title IV includes detailed provi­
sions for allocating allowances among EGUs
based for the most part on thelr share of total
heat input of all Title IV EGUs during a 1985­
87 baseline period. ld. §§ 7651a(4), 7651c,
7651d, 7651e, 7651h, 765li. Whenever an
EGU emits onc ton of SO[2] in a year, it must
sun'ender one allowancc to EPA. See id. §
7651b(g). But Title IV also pennits EGUs to
transfer unused allowances to deficient EGUs
t1n'oughout the nation or to "bank" excess al­
lowances and use or sell them in future years.
ld. § 7651b(b).


Title IV exempts EGUs that are "simple
combustion [**8] turbines, or units which
selve a generator with a nameplate capacity of
25 Mwe [megawatt elcctrical] or less," 42
USc. § 7651a(8) , those that are not fossil
fuel-fired, id. § 7651a(15), those that do not
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sell electricity, id. § 7651a(17)(A)(i), and those
that cogenerate steam and electricity unless
they sell a certain amount of electricity, id. §
7651a(17)(C). It also provides that certain ex­
empt units--"qualifying small power production
facilities" and "qualifying cogeneration facili­
ties," defined in 16 USc. § 796(17)(C),
(18)(B) (delegating power to FERC to define
the terms), and certain "new independent power
production facilities," defined in 42 USc. §
76510(a)(l)-- [*903] may elect to become a
pazt of Title IV. 42 USc. § 7651d(g)(6)(A);
see id. § 765li (detailing "electing-in" provi­
sions).


C. Clean Air Interstate Rule


Pursuant to its Title I authority to ensure
that states have plans in place that implement
the requirements in section 1l0(a)(2)(D)(i)(l),
EPA promulgated CAIR. CAIR, 70 Fed. Reg.
at 25,165. CAIR's purpose is to reduce or
eliminate the impact of upwind sources on out­
of-state downwind nonattainment of NAAQS
for fine particulate matter ("PM[2.5]"), a pol­
lutant associated [**9] with respiratory and
cardiovascular problems, and eight-hour ozone,
a pollutant commonly known as smog. Id. at
25,162. For the most part, EPA defines sources
at the state level. EPA determined that 28 states
and the District of Columbia ("upwind states")
contribute significantly to out-of-state down­
wind nonattainment of one or both NAAQS.1d.
Because SO[2] "is a precursor to PM[2.5] for­
mation, and NO[x] is a precursor to both ozone
and PM[2.5] formation," CAIR requires up­
wind states "to revise their [SIPs] to include
control measures to reduce emissions" of SO[2]
and NO[x]. Id. CAIR requires upwind states to
reduce their emissions in two phases. Id. at
25,165. NO[x] reductions are to start in 2009,
SO[2] reductions are to start in 2010, and the
second reduction phase for each air pollutant is
to start in 2015. Id. at 25,162. To implement
CAIR's emission reductions, the rule also cre­
ates optional interstate trading programs for
each air pollutant, to which, in the absence of


approved SIPs, all upwind sources are now
subject. !d.; see Rulemaking on Section 126
Petition from North Carolina To Reduce Inter­
state 1i'ansport ofFine Particulate Matter and
Ozone; Federal Implementation Plans To Re­
duce Interstate Transport of Fine Particulate
Matter and Ozone; Revisions to the Clean Air
Interstate Rule; Revisions to the Acid Rain
Program, 71 Fed. Reg. 25,328, 25,328 (Apr.
28, 2006) [**10] ("FIP") (in the absence of
approved SIPs for CAIR, applying the rule's
model trading programs via EPA's Federal Im­
plementation Plan to all sources in upwind
states). In addition, CAIR revises Title IV's
Acid Rain Program regulations goveming the
SO[2] cap-and-trade program and replaces the
NO[x] SIP Call with the CAIR ozone-season
NO[x] trading program.


At issue in much of this litigation is the
definition of the tenn "contribute significantly."
In other words, in order to promulgate CAIR,
EPA had to determine what amount of emis­
sions constitutes a "significant contribution" to
another state's nonattainment problem. See 42
USc. § 7410(a)(2)(D)(i)(I). CAIR uses sev­
eral factors to define "contribute significantly,"
including one state's impact on another's air
quality, the cost of "highly cost-effective"
emissions controls, fai,mess, and equity in the
balance between regional and local controls.
CAIR, 70 Fed. Reg. at 25,174-75. The air qual­
ity factor is the threshold step in the analysis,
detennining whether an upwind state is subject
to CAIR, and the other factors help EPA de­
tennine the quantitative level of emissions re­
ductions required of upwind sources.


CAIR uses a different air [**11] quality
threshold for each of the two pollutants it regu­
lates. A state meets the air quality threshold for
PM[2.5] (and is therefore snbject to CAIR) if it
contributes 0.2 micrograms per cubic meter
("[mu]glm3") or more of PM[2.5] to out-of­
state downwind areas that are innonattainment.
Id. at 25,174-75, 25,191. CAIR uses a more
complicated process to define the air quality







Page 5
531 F.3d 896, *; 2008 U.S. App. LEXIS 14733, **


threshold for ozone NAAQS. CAIR first elimi­
nates a state fi'om inclusion in the CAIR ozone
program if it has the following characteristics:
[*904] (1) it contributes less than 2 parts per
billion ("ppb") to a nonattainment area's ozone
concentration as measured using either a "zero­
out method" or a "source apportionment
method," or (2) its relative contribution to the
nonattainment area's excess ozone concentra­
tion (the number of particles exceeding 85 ppb)
is less than one percent. Id. at 25,191; see also
Rule to Reduce Interstate Transport of Fine
Particulate Matter and Ozone (Clean Air Inter­
state Rule): Reconsideration, 71 Fed. Reg.
25,304, 25,320 (Apr. 28, 2006) ("Reconsidera­
tion"). States that survive the screening criteria
are then assessed to detelmine if they contrib­
ute significantly to ozone nonattainment in an­
other [**12] state using three metrics: (1)
magnitude of contribution, (2) frequency of
contribution, and (3) relative amount of contri­
bution to the area's ozone concentration that
exceeds attainment levels. CAIR, 70 Fed. Reg.
at 25,191-92.


States that "contribute significantly" to
nonattainment for ozone NAAQS are subject to
CAIR's ozone-season limits for NO[x] and
those that "contribute significantly" to nonat­
tainment for PM[2.5] NAAQS are subject to
CAIR's annual limits for NO[x] and SO[2]. The
ozone-season NO[x] limits are a percentage
reduction in the annual limits for NO[x] calcu­
lated for PM[2.5] contributors. In order to
eliminate a state's significant contribution to
PM[2.5] NAAQS, CAIR sets an annual cap on
NO[x] and SO[2] emissions in the region. Each
state pmticipating in CAIR's allowance-trading
programs receives a budget of allowances, cal­
culated according to a different formula for
SO[2] and NO[x]. If a state develops a SIP that
opts out of the trading programs to which all its
upwind sources are now subject in the absence
of an approved SIP, see FIP, 71 Fed. Reg. at
25,328, the state must limiUts emissions to a
cap specified by CAIR.


CAIR sets each state's NO[x] emISSiOns
budget [**13] by allocating the regionwide
NO[x] budget among CAIR states according to
each state's propOltion of oil-, gas-, and coal­
fired facilities. CAIR, 70 Fed. Reg. at 25,230­
31. The regionwide budget is equal to the up­
wind states' average annual heat input for
EGUs from 1999 to 2002 multiplied by the uni­
form emissions rate if EGUs were to use
"highly cost-effective" emissions controls. Id.
at 25,231. For Phase One, which starts in 2009,
the multiplier is 0.15 pounds per million British
thermal units ("lb/mmBtu") and for Phase Two,
which starts in 2015, the multiplier is 0.125
Ib/mmBtu.Id. at 25,230. Even though EPA de­
telmined that emissions controls in both phases
are "highly cost effective," it only deemed
Phase Two to eliminate the upwind states' "sig­
nificant contribution" to downwind nonattain­
men!. Id. at 25,198. In 2009, EPA has supple­
mented the budget of 1.5 million tons ofNO[x]
emissions with a one-time Compliance Sup­
plement Pool of200,000 NO[x] allowanees.Id.
at 25,231-32. Like SO[2] allowances in Title
IV, one CAIR NO[x] allowance permits an
EGU to emit one ton of NO[x] in one year.
State budgets are based on their average mmual
heat input, adjusted by fuel type (coal, gas,
[**14] oil) during the 1999-2002 time period.
Id. at 25,231. The use of fuel-adjustment fac­
tors means states with higher percentages of
gas- and oil-fired facilities receive comparably
fewer NO[x] allowances than states with higher
percentages of coal-fired facilities. States have
discretion to accomplish their NO[x] emissions
caps as they see fit in their SIPs, but if a state
takes part in the EPA-administered trading pro­
gram for NO[x], it must follow EPA's mles for
that program.


CAIR sets each state's SO[2] budget using a
process similar to the one used for NO[x]
budgets; it allocates the regionwide SO[2]
budget among upwind states. However, EPA
used a different method to detennine the re­
gionwide budget for SO[2]. Instead of using
1999-2002 data, the agency summed [*905]
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all the Title IV allowances allotted to EGUs in
the covered states and reduced them by 50%
for 2010 (Phase One) and 65% for 2015 (Phase
Two). Id. at 25,229. As stated above, Title IV
allocates allowances among EGUs based for
the most patt on their share of the total heat in­
put of all Title IV EGUs during a 1985-87
baseline period, not the later time period used
for NO[x] allowances in CAIR. 42 u.s.c. §§
7651a(4), 7651c, 7651d, [**15] 7651e, 7651h,
765li. States subject to CAIR may opt into the
EPA-administered trading program for SO[2],
but if they do not opt in and at the same time
choose to regulate EGUs, their SIPs must in­
clude a mechanism for retiring Title IV SO[2]
allowances in excess of the budget CAIR allo­
cates to each state. CAIR, 70 Fed. Reg. at
25,259. A state not participating in CAIR's
trading program but regulating other sources of
SO[2] in addition to EGUs, does not need to
sUlTender quite as many of its Title IV SO[2]
allowances. Id. Any surrendered allowance
may not be used for Title IV compliance pur­
poses and is forever out of circulation. Id. at
25,291. A state does not have to surrender any
Title IV SO[2] allowances if it adopts a SIP
that regulates only non-EGUs to accomplish its
SO[2] cap, id. at 25,295, but EPA notes that
EGUs are projected to contribute 70% of SO[2]
emissions in 2010, id. at 25,214, making such a
scenario unlikely.


EPA issued two additional mles clarifying
CAIR that are also under review in this pro­
ceeding. One mle responds to various petitions
for reconsideration, which are discussed in
more detail below. Reconsideration, 71 Fed.
Reg. 25,304. Another mle, inter alia, [**16]
sets forth a FIP to regulate EGUs until upwind
states implement EPA-approved SIPs that con­
fonn with CAIR requirements. FIP, 71 Fed.
Reg. 25,328.


D. Petitions for Review


Section 307 of the CAA requires petitions
for judicial review of CAIR to be filed within


60 days of the mle's publication in the Federal
Register. 42 u.S.C. § 7607(b)(1). On May 12,
2005, EPA published CAIR and on April 28,
2006, EPA published its Reconsideration and
FIP, which describes the Federal Implementa­
tion Plan required of sources while states for­
mulate their SIPs. CAIR, 70 Fed. Reg. 25,162;
Reconsideration, 71 Fed. Reg. 25,304; FIP, 71
Fed. Reg. 25,328. In the 60 days after EPA
published CAIR and its Reconsideration, sev­
eral petitions for review were filed in this
Court.


Among those petitions are North Carolina's
objections to EPA's trading programs, EPA's
interpretation of the "interfere with mainte­
nance" language in section 1l0(a)(2)(D)(i)(I),
Phase Two's 2015 compliance date, the NO[x]
Compliance Supplement Pool, EPA's interpre­
tation of "will" in "will contribute signifi­
cantly," and the air quality tlu'eshold for
PM[2.5]. Several electric utility companies
("SO[2] Petitioners") contest EPA's authority
under [**17] Title I and Title IV to limit the
number of Title IV allowances in circulation, to
set state SO[2] budgets as percentage reduc­
tions in Title IV allowances, and to require
units exempt from Title IV to acquire Title IV
allowances. Petitioners Entergy Corporation
and FP~ Group, to which we refer as "En­
tergy," contest EPA's authority to base state
NO[x] budgets on the number of coal-, oil-, and
gas-fired facilities a state has compared to other
states in the CAIR region. Electric utilities op­
erating in Texas, Florida, and Minnesota and
one municipality argue against the inclusion of
all or part of those States in CAIR. And Florida
Association of Electric Utilities petitions for
review of EPA's 2009 statt date for Phase One
of NO[x] rest11ctions. We consider these peti­
tions below.


[*906] II. Analysis


Our jurisdiction derives from the CAA,
which also establishes our standard of review.
We "may reverse any such action found to be ..
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. arbitrary, capricious, an abuse of discretion, or
otherwise not in accordance with law; ... [or]
in excess of statutory jurisdiction, authority, or
limitations, or short of statutory right ...." 42
Us.c. § 7607(d)(9). We refer to the review
standard in 42 Us.c. § 7607(d) [**18] instead
of the similar standard of review set fmih in the
Administrative Procedure Act ("APA") because
the CAA directs that its review standard apply
to "such ... actions as the Administrator may
detelmine." Id. § 7607(d)(l)(V); see Supple­
mental Proposal for the Rule To Reduce Inter­
state Transport ofFine Particulate Matter and
Ozone (Clean Air Interstate Rule), 69 Fed. Reg.
32,684, 32,686 (June 10, 2004) (applying sec­
tion 307(d), 42 Us.c. § 7607(d), "to all com­
ponents ofthe lUlemaking").


The petitions under review involve EPA's
constlUction of the CAA, a statute it adminis­
ters. Where the statute speaks to the direct
question at issue, we afford no deference to the
agency's interpretation of it and "must give ef­
fect to the unambiguously expressed intent of
Congress." Chevron US.A., Inc. v. Natural Res.
De! Council, Inc., 467 Us. 837, 842-43, 104 S.
Ct. 2778, 81 L. Ed. 2d 694 (1984). But where
the statute does "not directly address[] the pre­
cise question at issue, ... the question for the
court is whether the agency's answer is based
on a permissible construction of the statute,"
and we only reverse that detennination if it is
"arbitrary, capricious, or manifestly contrary to
the statute." Id. at 843. An action [**19J is
"arbitrary and capricious" if it


has relied on factors which Con­
gress has not intended it to con­
sider, entirely failed to consider an
important aspect of the problem,
offered an explanation for its deci­
sion that lUns counter to the evi­
dence before the agency, or is so
implausible that it could not be as­
cribed to a difference in view or
the product of agency expertise.


Motor Vehicle MFs. Ass'n v. State Farm Mut.
Auto. Ins. Co., 463 Us. 29, 43, 103 S. Ct. 2856,
77 L. Ed. 2d 443 (1983); see Motor Vehicle
MFs. Ass'n. v. EPA, 247 Us. App. D.C. 268,
768 F.2d 385, 389 n.6 (D.C. Cir. 1985) (noting
that "the standard we apply (i.e., whether the
EPA's actions were in excess of statutory au­
thority or arbitrary and capricious) is the same
under" the CAA and the APA).


A. North Carolina Issues


Petitioner North Carolina challenges
CAIR's programs for pollution-trading, EPA's
interpretation of the "interfere with mainte­
nance" provision in section 1l0(a)(2)(D)(i)(I),
the 20IS compliance deadline for Phase Two of
CAIR, the NO[x] Compliance Supplement
Pool, EPA's interpretation of the word "will"
that precedes "contribute significantly" in sec­
tion 1l0(a)(2)(D)(i)(I), and EPA's use of a 0.2
[mu]glm3 air quality threshold for including
upWind states in CAIR's [**20] PM[2.5] pro­
gram. We grant North Carolina's petition as to
the trading programs, the "interfere with main­
tenance" language, and the 2015 compliance
deadline, deny its petition as to its interpreta­
tion of "will" and the air quality threshold, and
tflke no action on the NO[x] Compliance Sup­
plement Pool issue.


I. Pollution-Trading Programs


North Carolina challenges the lawfulness of
CAIR's trading programs for SO[2] and NO[x).
North Carolina contests the lack of reasonable
measures in CAIR to assure that upwind states
will abate their unlawful emissions as required
by section 110(a)(2)(D)(i)(I), but does not
submit that any trading is per se unlawful. EPA
designed [*907J CAIR to eliminate the sig­
nificant contribution of upwind states, as a
whole, to downwind nonattainment. CAIR, 70
Fed. Reg. at 25,195. EPA did not purport to
measure each state's significant contribution to
specific downwind nonattainment areas and
eliminate them in an isolated, state-by-state
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manner. Reasoning that capping emissions in
each state would not achieve reductions in the
most cost-effective manner, EPA decided to
take a regionwide approach to CAIR and in­
clude voluntary emissions trading programs.


In modeling the CAIR. [**21].
. EPA assumes interstate emissions
trading. While EPA is not requir­
ing States to patticipate in an inter­
state trading program for EGUs,
we believe it is reasonable to
evaluate control costs assuming
States choose to participate in such
a program since that will result in
less expensive reductions.


!d. at 25,196. In CAIR's trading system, states
are given initial emissions budgets, but sources
can choose to sell or purchase emissions credits
from sources in other states. As a result, states
may emit more or less pollution than their caps
would otherwise petIDit.


Because EPA evaluated whether its pro­
posed emissions reductions were "highly cost
effective," at the regionwide level assuming a
trading program, it never measured the "sig­
nificant contribution" from sources withitl an
individual state to downwind nonattainment
areas. Using EPA's method, such a regional
reduction, although equivalent to the sum of
reductions required by all upwind states to meet
their budgets, would never equal the aggregate
of each state's "significant contribution" for two
reasons. State budgets alone, without trading,
would not be "highly cost effectivc." And al­
though EPA has measured the "air quality fac­
tor" [**22] to include states in CAIR, it has
not measured the unlawful amount of pollution
for each upwind-downwind linkage. "As noted
earlier in the case of SO[2], EPA recognizes
that the choice of method in setting State budg­
ets, with a given regionwide total annual
budget, makes little difference in tenus of the
levels of resulting regionwide annual SO[2]


and NO[x] emISSIOns reductions." 1d. at
25,230-31. Thus EPA's appOltionment deci­
sions have nothing to do with each state's "sig­
nificant contribution" because under EPA's
method of analysis, state budgets do not matter
for significant contribution purposes.


But according to Congress, individual state
contributions to downwind nonattainment areas
do matter. Section 11O(a)(2)(D)(i)(I) prohibits
sources "within the State" £i'om "contribut[ing]
significantly to nonattaimuent in ... any other
State . .. " (emphasis added). Yet under CAIR,
sources in Alabama, which contribute to nonat­
tainment of PM[2.5] NAAQS in Davidson
County, NOlth Carolina, would not need to re­
duce their emissions at all. See CA1R, 70 Fed.
Reg. at 25,247 tbl. VI-8. Theoretically, sources
in Alabama could purchase enough N[x]O and
SO[2] allowances to cover all their CutTent
[**23] emissions, resulting in no change in
Alabama's contribution to Davidson County,
NOlth Carolina's nonattainment. CAIR only
assures that the entire region's significant con­
tribution will be eliminated. It is possible that
CAIR would achieve section
IIO(a)(2)(D)(i)(I)'s goals. EPA's modeling
shows that sources contributing to North Caro­
lina's nonattainment areas will at least reduce
their emissions even after opting into CAIR's
trading programs. 71 Fed. Reg. at 25,344-45.
But EPA is not exercising its section
IIO(a)(2)(D)(i)(l) duty unless it is promulgat­
ing a mle that achieves something measurable
toward the goal of prohibiting sources "within
the State" from contributing to nonattaimuent
or interfering with maintenance "in any other
State. "


[*908] In Michigan v. EPA, 341 u.s. App.
D.C. 306, 213 F,3d 663 (D.C. Cir. 2000), we
defelTed to EPA's decision to apply unifOlID
emissions controls to all upwind states despite
different levels of contribution of NO[x] to
nonattainment areas caused by the differing
quantities of emissions produced in upwind
states and the varying distances of upwind
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sources to downwind nonattainment areas. Id.
at 679. We did so because these effects "flow[]
ineluctably from the EPA's decision [**24] to
draw the 'significant contribution' line on a ba­
sis of cost differentials" and "[0]ur upholding
of that decision logically entails upholding this
consequence." Id. But the flow of logic only
goes so far. It stops at the point where EPA is
no longer effectuating its statutory mandate. In
Michigan we never passed on the lawfulness of
the NO[x] SIP Call's trading program. Id. at
676 ("Of course we are able to assume the exis­
tence of EPA's allowance trading program only
because no one has challenged its adoption. ").
It is unclear how EPA can assure that the trad­
ing programs it has designed in CAIR will
achieve section 1I0(a)(2)(D)(i)(I)'s goals if we
do not know what each upwind state's "signifi­
cant contribution" is to another state. Despite
Michigan's approval of emissions controls that
do not correlate directly with each state's rela­
tive contribution to a specific downwind nonat­
tainment area, CAIR must include some assur­
ance that it achieves something measurable to­
wards the goal of prohibiting sources "within
the State" fi'om contributing to nonattainment
or interfering with maintenance in "a'ny other
State. "


Because CAIR is designed as, a complete
remedy to section 110(a)(2)(D)(i)(I) [**25]
problems, as EPA claims, FIP, 71 Fed. Reg. at
25,340, CAIR must do more than achieve
something measurable; it must actually require
elimination of emissions from sources that con­
tribute significantly and interfere with mainte­
nance in downwind nonattainment areas. To do
so, it must measure cach state's "significant
contribution" to downwind nonattainment even
if that measurement does not directly correlate
with each state's individualized air quality im­
pact on downwind nonattainment relative to
other upwind states. See Michigan, 213 F,3d at
679. Othelwise, the mle is not effectuating the
statutory mandate of prohibiting emissions
moving from one state to another, leaving EPA
with no statutory authority for its action.


Whether EPA could promulgate a section
llO(a)(2)(D)(i)(I) remedy that would bar alter­
nate relief, such as would be available under
section 126, 42 u.s.c. § 7426, is a question
that is not before the court.


2. "Interfere With Maintenance"


Section 1l0(a)(2)(D)(i)(I) requires EPA to
ensure that SIPs "contain adequate provisions"
prohibiting sources within a state from emitting
air pollutants in amounts which will "contribute
significantly to nonattainment in, or interfere
[**26] with maintenance by, any other State
with respect to any [NAAQS]." 42 u.s.c. §
7410(a)(2)(D)(i)(I) (emphasis added). North
Carolina argues that EPA unlawfully ignored
the "interfere with maintenance" language in
section 1I0(a)(2)(D)(i)(I), divesting it of inde­
pendent effect in CAIR. It contends that instead
of limiting the beneficiaries of CAIR to down­
wind areas that were monitored to be in nonat­
tainment when EPA promulgated CAIR and
were modeled to be in nonattairunent in 2009
and 2010, when CAIR goes into effect, CAIR,
70 Fed. Reg. at 25,244, EPA should have also
included in CAIR upwind states, such as Geor­
gia, that send pollution into downwind areas
that are projected to barely meet attainment
levels ofNAAQS in 2010. N0I1h Carolina only
contests EPA's interpretation of the "intcrfere
with maintenance" prong as applied to EPA's
determination of which [*909] states are bene­
ficiaries of CAIR for the ozone NAAQS.


N0I1h Carolina explains that even though
all of its counties are projected to attain
NAAQS for ozone by 2010, several of its coun­
ties are at risk of returning to nonattainment
due to interference from upwind sources. Spe­
cifically, it notes that Mecklenburg County,
which projections [**27] show will have
ozone levels of82.5 ppb in 20102.5 ppb below
the 85.0 ppb NAAQS) without help from
CAIR, could fall back into nonattainment be­
cause of the historic variability in the county's
ozone levels. Teclmical Support Document for
the Final Clean Air Interstate Rule, Air Quality
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Modeling, at Appendix E (March 2005)
("Technical Support Document"). EPA has
stated that "historical data indicates that attain­
ing counties with air quality levels within 3 ppb
of the standard are at risk ofreturning to nonat­
tainment." EPA, COlTected Response to Sig­
nificant Public Comments on the Proposed
Clean Air Interstate Rule, at 148 (April 2005)
("ColTected Response"). "The infonnation also
indicates that even if CAIR receptors were to
[be] 3-5 ppb below the standard, they would
have a reasonable likelihood of retuming to
nonattainment." Id. And in the case of Fulton
County, Georgia, EPA detennined that the "in­
terfere with maintenance" provision justified
imposing controls on upwind states in 2015
even though it is projected to attain the
NAAQS by a margin of 7 or 8 ppb because its
ozone levels have varied by at least that margin
several times in the recent past. Id. at 150.
Notth Carolina argues [**28] that EPA must
utilize this "historic variability" standard to de­
termine which downwind areas suffer interfer­
ence with their maintenance in 2010, not just
2015. If it did so, EPA would see that Meck­
lenburg County, North Carolina, has varied by
at least 3 ppb (the relevant margin between at­
tainment and nonattainment for that county in
2010) six times in the recent past and conse­
quently would include in CAIR any state, such
as Georgia, that is contributing an unlawful
amount of pollution to this downwind area. Id.
at 1042.


EPA contends that it interpreted "interfere
with maintenance" just as it did in the NO[x]
SIP Call, in which it gave the term a meaning
"much the same as" the one given to the pre­
ceding phrase, "contribute significantly to non­
attainment." CAIR, 70 Fed. Reg. at 25,193
n.45. EPA maintains that "the 'interfere with
maintenance' prong may come into play only in
circumstances where EPA or the State can rea­
sonably determine or project, based on avail­
able data, that an area in a downwind state will
achieve attainment, but due to emissions
growth or other relevant factors is likely to fall


back into nonattaimnent." Id. In the NO[x] SIP
Call, it meant that areas monitored to [**29]
be in attaimnent when that IUle was promul­
gated but which were modeled to be in nonat­
tainment in 2007, when the IUle went into ef­
fect, were considered downwind areas with
which upwind sources' emissions interfered.
NO[x] SIP Call, 63 Fed. Reg. at 57,379. EPA
states it gave effect to the "interfere with main­
tenance" prong in CAIR by using it as a basis
for implementing further emissions reductions
in Phase Two of CAIR, by which time some
downwind states will have attained NAAQS.
CAIR, 70 Fed. Reg. at 25,195.


First, we note that we did not consider
EPA's interpretation of "interfere with mainte­
nance" in Michigan. Thus any interpretation it
used in that IUlemaking cannot provide SUppott
for EPA's contention that its current interpreta­
tion, even if identical to that in the NO[x] SIP
Call, comports with the statute. So we analyze
EPA's interpretation of "interfere with mainte­
nance" for the first time here. Despite using
"interfere with maintenance" as a justification
for imposing further [*910] emissions controls
in 2015, CAIR gave no independent signifi­
cance to the "interfere with maintenance" prong
of section 110(a)(2)(D)(i)(I) to separately iden­
tify upwind sources interfering with downwind
maintenance. [**30] Under EPA's reading of
the statute, a state can never "interfere with
maintenance" unless EPA detel111ines that at
one point it "contribute[d] significantly to non­
attainment." EPA stated clearly on two occa­
sions "that it would apply the interfere with
maintenance provision in section 110(a)(2)(D)
in conjunction with the significant contribution
to nonattaimnent provision and so did not use
the maintenance prong to separately identify
upwind States subject to CAIR." FIP, 71 Fed.
Reg. at 25,337 (citing CAIR, 70 Fed. Reg. at
25,193); see also Corrected Response, at 63.
EPA reasoned that this interpretation "avoid[s]
giving greater weight to Jhe potentially lesser
enviromnental effect" and strikes "a reasonable
balance between controls in upwind states and
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in-state controls." FIP, 71 Fed. Reg. at 25,337.
EPA stated that an interpretation that permitted
states that are able to attain NAAQS on their
own to benefit from CAIR "could even create a
perverse incentive for downwind states to in­
crease local emissions." Id.


All the policy reasons in the world cannot
justify reading a substantive provision out of a
statute. See Whitman v. Am. Trucking Ass'ns,
531 US 457, 485, 121 S Ct. 903, 149 L. Ed.
2d 1 (2001). Areas that find [**31] themselves
barely meeting attainment in 2010 due in part
to upwind sources interfering with that attain­
ment have no recourse under EPA's interpreta­
tion of the interference prong of section
110(a)(2)(D)(i)(I). 2010 is not insignificant be­
cause that is the deadline for downwind areas
to attain ozone NAAQS. See 42 USc. § 7511
(setting forth deadlines for attaining ozone
NAAQS). An outcome that fails to give inde­
pendent effect to the "interfere with mainte­
nance" prong violates the plain language of
section 110(a)(2)(D)(i)(I). The provision at
issue is written in the disjunctive; SIPs must
"contain adequate provisions prohibiting . . .
any source or other type of emissions activity
within the State from emitting any air pollutant
in amounts which will contribute significantly
to nonattainment in, or interfere with mainte­
nancc by, any othel: State ...." 42 US C. §
74IO(a)(2)(D)(i)(I) (emphasis added). "Canons
of consttuction ordinarily suggest that terms
connected by a disjunctive be given separate
meanings, unless the context dictates otherwise
...." Reiter v. Sonotone Corp., 442 US. 330,
339, 99 S. Ct. 2326, 60 L. Ed. 2d 931 (1979).
There is no context in section'
110(a)(2)(D)(i)(I) directing an alternate result;
[**32] therefore EPA must give effect to both
provisions in the statute.


EPA contends in its brief that CAIR is just
one step in carrying out its section
IIO(a)(2)(D)(i)(I) duties, hinting that it may
later choose to give independent effect to the
"interfere with maintenance" language. There is


some general language in the record to support
this contention. See CAIR, 70 Fed. Reg. at
25,175 ("This overall plan is well within the
ambit of EPA's authority to proceed with regu­
lation on a step-by-step basis. "). But more spe­
cific language in the rule belies this claim. "The
[section 110(a)(2)(D)(i)(I)] violation is elimi­
nated once a State adopts a SIP containing the
CAIR trading programs (or a SIP containing
other emission reduction options meeting the
requirements specified in CAIR), or EPA
promulgates a FIP to achieve those same reduc­
tions." FIP, 71 Fed. Reg. at 25,340. Because
EPA describes CAIR as a complete remedy to a
section 110(a)(2)(D)(i)(I) violation and does
not give independent significance to the "inter­
fere with maintenance" language to identify
upwind states that interfere with downwind
maintenance, it unlawfully nullifies that aspect
of the statute and provides [*911] no protec­
tion for downwind [**33] areas that, despite
EPA's predictions, still find themselves sttug­
gling to meet NAAQS due to upwind interfer­
ence in 2010. For this reason, we grant North
Carolina's petition on this issue. Although
North Carolina challenged CAIR on the "inter­
fere with maintenance" issue only with regard
to ozone, the tule includes the same flaw with
regard to PM[2.5]. The court does not address
North Carolina's separate contention that EPA
failed to comply with notice-and-comment re­
quirements regarding its proposed test for an
"interfere with maintenance" violation or the,
propriety of the test itsclf.


3. 2015 Compliance Deadline


North Carolina argues that the 2015 dead­
li~le for upwind states to eliminate their "sig­
mficant contribution" to downwind nonattain­
ment ignores the plain language of section
1l0(a)(2)(D)(i), 42 USc. § 74IO(a)(2)(D)(i),
contradicts EPA's goal of "balanc[ing] the bur­
den for achieving attainmcnt between regional­
scale and local-scale control programs," CAIR,
70 Fed. Reg. at 25,166, violates the Supreme
COUIt'S holding that EPA may not consider
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economic and technological infeasibility when
approving a SIP, Union Elec. Co. v. EPA, 427
US 246, 96 S Ct. 2518, 49 L. Ed. 2d 474
(1976), and departs from the contrary [**34]
approach it took in the NO[x] SIP Call without
explanation, NO[x] SIP Call, 63 Fed. Reg. at
57,449.


North Carolina challenges the 2015 Phase
Two deadline for upwind states to come into
compliance with CAIR as incompatible with
section 11 0(a)(2)(D)(i)(I)'s mandate that SIPs
contain adequate provisions prohibiting signifi­
cant contributions to nonattainment "consistent
with the provisions of [Title I]." 42 US. C. §
7410(a)(2)(D)(i)(I). Title I dictates the dead­
lines for states to attain particular NAAQS.
PM[2.5] attainment must be achieved "as expe­
ditiously as practicable, but no later than 5
years fi'om the date such area was designated
nonattainment ... except that the Administrator
may extend the attainment date ... for a period
no greater than 10 years from the date of desig­
nation as nonattainment . . . ." 42 US C. §
7502(a)(2)(A). North Carolina, along with the
rest of the CAIR states, must meet PM[2.5]
NAAQS by 2010. See 40 C.F.R. § 81.301 et
seq. Ozone nonattainment areas must attain
permissible levels of ozone "as expeditiously as
practicable," ,but no later than the assigned date
in the table the statute provides. 42 US C. §
7511. North Carolina's statutory deadline is
June [**35] 2010, but it could be even sooner
if EPA upon repromulgating its regulations sets
an earlier deadline. See S Coast Air Quality
Mgmt. Dist. v. EPA, 374 US App. D.C. 121,
472 F.3d 882 (D.C. 01'.2006). North Carolina
argues that despite the statutory mandate that
section 1l0(a)(2)(D)(i), 42 USc. §
7410(a)(2)(D)(i), be consistent with the rest of
Title I, which requires compliance with
PM[2.5] and ozone NAAQS by 2010, CAIR
gives states that "contribute significantly" to
nonattainment until 2015 to comply based
solely on reasons of feasibility. CAIR, 70 Fed.
Reg. at 25,177; see also .coll'ected Response, at
58,61; CAIR, 70 Fed. Reg. at 25,222-25 (citing


feasibility restraints such as the difficulty of
securing project financing and the limited
amount of specialized boilennaker labor to in­
stall controls).


EPA contends that the phrase "consistent
with the provisions of [Title 1]" does not re­
quire incorporating Title I's NAAQS attaimnent
deadlines into CAIR. It argues that section
1l0(a)(2)(D)(i)(l) does not mandate any par­
ticular time frame and that the language about
consistency only requires EPA to make a rule
consistent with procedural provisions in Title I,
not substantive ones. It comes to this conclu­
sion [**36] because the phrase "consistent
with the provisions of this title" follows the
word "prohibiting." Due to this placement,
[*912] EPA argues that the phrase requiring
consistency only modifies the word "prohibit­
ing." EPA does not explain how it jumps fi'om
this obsetvation to the conclusion that a phrase
modifying the word "prohibiting" can only re­
fer to procedural requirements. The word "pro­
cedural" is simply not in the statute. If there
were any ambiguity as to Congress's intent in
excluding the limiting language EPA proposes,
an examination of the relevant language in the
context of the whole CAA dispels any doubts
as to its meaning. In the CAA, Congress differ­
entiates between requiring consistency with
provisions in a title and requiring consistency
"with the procedures established" under a title.
Compare 42 USc. § 7410(a)(2)(D)(i), with id.
§ 7661b(c) (emphasis added). Section
110(a)(2)(D)(i), 42 USc. § 7410(a)(2)(D)(i),
is not limited to procedural provisions in Title
I; thus it requires EPA to consider all provi­
sions in Title I--both procedural and substan­
tive--and to fOI'lUulate a rule that is consistent
with them.


Despite section 110(a)(2)(D)(i)'s require­
ment that prohibitions on upwind [**37] con­
tributions to downwind nonattainment be "con­
sistent with the provisions of [Title 1]," EPA
did not make any effort to harmonize CAIR's
Phase Two deadline for upwind contributors to
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eliminate their significant contribution with the
attainment deadlines for downwind areas. 42
Us.c. § 7410(a)(2)(D)(i). As a result, down­
wind nonattainment areas must attain NAAQS
for ozone and PM[2.5] without the elimination
of upwind states' significant contribution to
downwind nonattainment, forcing downwind
areas to make greater reductions than section
1l0(a)(2)(D)(i)(I) requires. Because EPA ig­
nored its statutory mandate to promulgate
CAIR consistent with the provisions in Title I
mandating compliance deadlines for downwind
states in 2010, we grant NOith Carolina's peti­
tion challenging the 2015 Phase Two deadline.
We need not address petitioner's other argu­
ments against this provision.


EPA justified the deadline partly on the ba­
sis that additional reductions will be required
through the year 2015 in order to satisfy the
"interfere with maintenance" provision of the
statute. Although this may be a valid reason to
require maintenance-based emissions reduc­
tions beyond the year 2010, EPA does not ex­
plain [**38] why it did not coordinate the final
CAIR deadline to provide a sufficient level of
protection to downwind states projected to be
in nonattainment as of2010.


4. NO[x] Compliance Supplemcnt Pool


NOith Carolina contends that the NO[x]
Compliance Supplement Pool of 200,000 tons
defies section 1l0(a)(2)(D)(i)(I)'s mandate to
eliminate the significant contribution of upwind
sources to downwind NAAQS nonattainment
and that the Compliance Supplement Pool is an
arbitrary exercise of power that contradicts
EPA's own record findings.


Under CAIR without the Compliance Sup­
plement Pool, states can only begin to bank
CAIR NO[x] allowances in 2009, the year in
which Phase One of the CAIR NO[x] limits go
into effect. The Compliance Supplement Pool
gives states an incentive make emissions cuts
early; states that can show "surplus" NO[x]
emissions reductions in 2007 and 2008 can re-


ceive bankable (and tradeable) credits for those
reductions. CAIR, 70 Fed. Reg. at 25,285. The
200,000 NO[x] credits are appOltioned to states
in accordance with their share of the 2009 re­
gionwide NO[x] budget. Id. at 25,286. States
may distribute the credits to sources based on
"(1) [a] demonstration by the source to the
State [**39] of NO[x] emissions reductions in
surplus of any existing NO[x] emission control
requirements; or (2) a demonstration to the
State that the facility [*913] has a 'need' that
would affect electricity grid reliability." Id.
EPA created the Compliance Supplement Pool
to "mitigat[e] some of the uncertainty regarding
the EPA projections of resources to comply
with CAIR" and to "provide[] incentives for
early, surplus NO[x] reductions." Id.


NOlth Carolina first argues that the Compli­
ance Supplement Pool is unlawful because it
permits states to emit NO[x] in excess of the
1.5 million ton annual regional NO[x] cap,
which EPA measured to be the upwind states'
significant contribution to downwind nonat­
tainment in the years 2009 to 2014. See CAIR,
70 Fed. Reg. at 25,210. EPA contends that
North Carolina's argument is flawed. EPA
based its measurcment of upwind states' "sig­
nificant contribution" on the level of reductions
that would be "highly cost effective" in 2015,
not 2009. The Phase One deadline is simply
EPA's measurement of the reductions that
would be feasible by 2009; it is not an inde­
pendent measurement of "significant contribu­
tion" in that year. See id. at 25,177. Thus any
emissions that exceed [**40] the 1.5 million
ton level due to the extra 200,000 allowances
fi'om the Compliance Supplement Pool do not
affect the elimination of upwind states' "signifi­
cant contribution." The elimination of upwind
states' significant contribution will not happen
until Phase Two's 2015 deadline.


Becanse we grant North Carolina's petition
that CAIR's Phase Two deadline of 2015 is
unlawful, we will not pass judgment on the
lawfulness of the Compliancc Supplement
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Pool. As EPA explains, it created the Compli­
ance Supplement Pool under the assumption
that 2015 was an appropriate deadline for
CAIR compliance. 1t is not. EPA does not ar­
gue that it can set a level of emissions that is an
upwind state's "significant contribution" and
then allow that state to exceed it. On remand,
EPA must detetmine what level of emissions
constitutes an upwind state's significant contri­
bution to a downwind nonattainment area "con­
sistent with the provisions of [Title I]," which
include the deadlines for attainment of
NAAQS, and set the emissions reduction levels
accordingly.


5. EPA's Definition of "Will" in "Will Con­
tribute Significantly"


North Carolina contends that EPA altered
its definition of "will" from a term that meant
[**41] cetiainty in the NO[x] SIP Call to one
that denotes the future tense in CAIR and that
EPA made this change without any explana­
tion. See 42 u.s.c. § 741O(a)(2)(D)(i)(I). North
Carolina also argues that EPA's interpretation
of "will" violates the plain text of the statute._
As a result, EPA did not consider upwind states
for consideration in CAIR that contributed to
monitored (or "cetiain") nonattainment in
North Carolina counties at the time EPA prom­
ulgated CAIR; EPA only included upwind
states that contributed to projected nonattain­
ment in 2010.


In the NO[x] SIP Call, EPA stated "that the
term 'will' means that SIPs are required to
eliminate the appropriate amounts of emissions
that presently, or that are expected in the future
[to], contribute significantly to nonattainment
downwind." NO[x] SIP Call, 63 Fed. Reg. at
57,375. This isolated phrase provides some
support for NOtih Carolina's contention that
EPA considered upwind states that contributed
to monitored nonattainment at the time it was
promulgating the NO[x] SIP Call to be subject
to the tule even if those states did not contrib­
ute to projected nonattainment in 2007, the year
the rule went into effect. However, EPA later in


the [**42] same rulemaking explained its ap­
proach to measuring nonattainment in more
detail:


In detetmining whether a down­
wind area has a nonattainment
problem under the I-hour standard
to which an upwind [*914] area
may be detetmined to be a signifi­
cant contributor, EPA detennined
whether the downwind area cur­
rently has a nonattainment prob­
lem, and whether that area would
continue to have a nonattainment
problem as of the year 2007 as­
suming that in that area, all con­
trols specifically required under
the CAA were implemented, and
all required or otherwise expected
Federal measures were imple­
mented. If, following implementa­
tion of such required CAA controls
and Federal measures, the down­
wind area would remain in nonat­
tainment, then EPA considered that
area as having a nonattainment
problem to which upwind areas
may be determined to be signifi­
cant contributors.


Id. at 57,377. In the NO[x] SIP Call, EPA in­
terpreted "will" to indicate sources that pres­
ently and at some point in the future "will" con­
tribute to nonattainment. Because the NO[x]
SIP Call was to go into effect in 2007, that mle
used 2007 as the relevant future year for meas­
uring nonallainment. This approach is identical
to the one EPA took in [**43] CAIR. Because
CAIR goes into effect in 2009 and 2010 respec­
tively, those are the future years used in the
measurement. See CAIR, 70 Fed. Reg. at
25,241. NOtih Carolina's claims about an arbi­
trary change in EPA's interpretation of "will"
are unfounded because there was no change.
And because "will" can mean either certainty or
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indicate the future tense, it was reasonable for
EPA to choose to give effect to both interpreta­
lions of the word. Simply because CAIR does
not include states based upon present-day vio­
lations that will be cured by 20 I0 does not
mean that EPA may ignore present-day viola­
tions for wh!ch there may be another remedy,
such as relief pursuant to section 126, 42
Us.c. § 7426. Therefore we deny North Caro­
lina's petition on this issue.


6. PM[2.5] Contribution Threshold


NOlih Carolina argues that EPA acted arbi­
trarily by proposing an air quality threshold for
PM[2.5] at 0.15 [mu]glm3 but finally settling
on an air quality threshold of 0.2 [mu]glm3.
The air qnality threshold for PM[2.5] is the
amount of PM[2.5] that sources in a state must
contribute to a downwind nonattainment area to
be regulated as an upwind state in CAIR's
PM[2.5] program. NOlih Carolina also chal­
lenges [**44] EPA's decision to truncate
rather than round, the numbers it compared t~
the tln·eshold. As a result, states that contrib­
uted 0.19 [mu]glm3 or less to a downwind non­
attainment area were not linked with North
Carolina by CAIR.


. EPA c?ntests North Carolina's standing to
rmse thiS Issne. It notes that only two states
would be affected if EPA were to use the 0.15
[mu]glm3 threshold. Illinois, which is already
subJe~t to CAIR's requirements for PM[2.5]
contnbulions, would be subject to the exact
same requirements for an additional reason--its
contributions to Catawba County, North Caro­
lina. Technical Support Document, at Appendix
H. This additional upwind-downwind "link"
would not change any of Illinois's duties under
CAIR; therefore it would not change any ef­
fects felt by Catawba County, North Carolina.
The lower threshold would also subject Arkan­
sas to CAIR's PM[2.5] controls. CAIR, 70 Fed.
Reg. at 25, 191; Technical Support Documcnt,
at 42 tbl. VII-I. EPA states that Arkansas does
not contribute at threshold levels to n~nattain-


ment in NOlih Carolina, but it cites no record
support for this assertion.


NOlih Carolina has standing to raise this is­
sue for three reasons. First, if in repromulgating
[**45] CAIR to comply with section
IIO(a)(2)(D)(i)(I), EPA removes or modifies
its interstate trading options, Illinois would be
barred outright from contributing significantly
to North Carolina's [*915] nonattainment ar­
eas. Second, EPA does not provide suppOli for
its assertion that Arkansas does not contribnte
to nonattainment areas in NOlih Carolina be­
cause it never modeled the State. North Caro­
lina claims that models for sources in Louisi­
ana, Missouri, and Texas, which are further
Ii-om NOlih Carolina than those in Arkansas
show that Arkansas contributes at the 0.15
[mu]glm3 threshold to nonattainment areas in
NOlih Carolina. Third, because EPA designed
CAIR to be a complete statutory remedy,
whether North Carolina is linked with Illinois
by CAIR under section IIO(a)(2)(D)(i)(I) is
likely to affect related remedies that NOith
Carolina may have against Illinois, for exam­
ple, pursuant to section 126, 42 Us. C. § 7426.
Although we cannot anticipate what a new lUle
will look like, there is a "substantial probabil­
ity" that a favorable decision by this court
would redress the injury North Carolina asserts.


Because North Carolina has demonstrated
an injury-in-fact caused by the rule it is chal­
lenging [**46] which a favorable decision by
this Court could likely remedy, we can turn to
the merits of NOlih Carolina's petition. NOlih
Carolina notes that EPA first considered a
tln'eshold of 0.1 [mu]glm3. NPR, 69 Fed. Reg.
at 4584. In the Notice of Proposed Rulemaking,
EPA stated that a 0.1 [mu]glm3 tln'eshold "is
the smallest one that can make the difference
between compliance and violation of the
NAAQS for an area very near the NAAQS ...
." ld. EPA then decided that it is "on balance,
more appropriate to adopt a small percentage
value of the standard level" and chose the per­
centage of the NAAQS standard of 15.0
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[mu]glm3 that is closest to 0.1 [mu]glm3,
which was one percent. ld. One percent of 15.0
[mu]glm<3> is 0.15 [mu]glm<3>, so EPA ini­
tially chose that number as the threshold. ld.
However, EPA then "request[ed] comments on
the use of higher or lower thresholds for this
purpose." ld. In CAIR, EPA finally settled on a
threshold value of 0.2 [mu]glm<3>. It did so
because EPA was "persuaded by commenters[']
arguments on monitoring and modeling that the
precision of the threshold should not exceed
that of the NAAQS," which only measure
PM[2.5] concentration to the tenths column.
CAIR, 70 Fed. Reg. at 25,191; [**47] see id. at
25,190 (commenters). North Carolina believes
it was arbitrary for EPA to round 0.15
[mu]glm<3> up to 0.2 [mu]glm<3> instead of
reveliing to the earlier 0.1 [mu]glm<3> number
that "is the smallest one that can make the dif­
ference between compliance and violation of
the NAAQS." See NPR, 69 Fed. Reg. at 4584.


EPA did not explain why it chose the larger
number instead of the smaller number in the
final rule; it only explained why it chose a
number that ended at the tenths column. CA1R,
70 Fed. Reg. at 25,191. Based on EPA's rea­
soning in the Notice of Proposed Rulemaking,
it may have made more sense to return to the
0.1 [mu]glm<3> threshold instead of
"[r]ounding the proposal value of 0.15," which
is what it did. See id. But EPA was concerned
that the 0.15 [mu]glm<3> threshold it origi­
nally proposed was too low, requesting com­
ments on "the use of higher or lower thresh­
olds." NPR, 69 Fed. Reg. at 4584. And in rais­
ing the threshold number, EPA was responding
to comments citing conce11lS about the "meas­
urement precision of existing PM[2.5] moni­
tors." CAIR, 70 Fed. Reg. at 25,190. We cannot
say in this circumstance that EPA's decision to
round the 0.15 [mu]glm<3> threshold to 0.2
[mu]glm<3> [**48] instead of reverting to the
original threshold considercd of 0.1
[mu]glm<3> was wholly unsupported by the
record.


Likewise, we cannot say that EPA's deci­
sion to tmncate rather than round the PM[2.5]
contribution levels it compared to the 0.2
[mu]glm<3> threshold was arbitrary. The par­
ties dispute which C.F.R. provision applies to
the number it compares to the [*916] thresh­
old--one mandating rounding, 40 C.F.R. pI. 50,
App. N, § 4.3(a) (prefelTed by petitioner), or
another mandating tmncating, 40 C.F.R. pI. 50,
App. N § 3.0(b) (prefelTed by EPA). The num­
ber EPA compares to the threshold, which is
measured as "the average of annual means [of
PM[2.5] contribution] from three successive
years," is the contribution of PM[2.5] Ii-om one
upwind state to a nonattainment area. CAIR, 70
Fed. Reg. at 25,190. Section 4.3(a) applies to
annual PM[2.5] standard design values. Design
values "are the metrics (i.e., statistics) that are
compared to the NAAQS levels to determine
compliance." 40 C.F.R. pI. 50 App. N § l.O(c).
Design values are composed of the average of
annual means of PM[2.5] for three consecutive
years, 40 C.F.R. pI. 50 App. N § 4.I(b), but de­
sign values are measurements ofPM[2.5] levels
[**49] in a stationary area--not levels of
PM[2.5] moving from one area to another. Be­
cause the contribution level is not a design
value, section 4.3(a)'s rounding mandate does
not apply. Similarly, section 3.0(b)'s tmncation
mandate applies to PM[2.5] hourly and daily
measurement data and says nothing about the
contribution level EPA is assessing in CAIR.


Without a rule mandating any particular
method, EPA is Ii-ee to round or truncate the
numbers it is comparing to the 0.2 [mu]glm<3>
threshold as long as its choice is reasonable.
EPA chose to tmncate numbers because the
"tmncation convention for PM[2.5] is similar to
that used in evaluating modeling results in ap­
plying the ozone significance screening crite­
rion of 2 ppb in the NO[x] SIP call and the
CAIR proposal, as well as today's final action."
CAIR, 70 Fed. Reg. at 25,191 n.42 (inte11lal
citation omitted). EPA's choice to truncate the
numbers is reasonable. As a result, we deny
North Carolina's petition challenging the 0.2
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[mu]g/m<3> threshold and EPA's choice to
truncate the numbers compared to it.


B. SO[2] and NO[x] Budgets


SO[2] Petitioners and petitioner Entergy
challenge CAIR's budgets for the SO[2] and
NO[x] trading programs. EPA [**50] set
states' SO[2] budgets for 2010 to 50% (35% in
2015) of the allowances the states' EOUs re­
ceive under Title IV. SO[2] Petitioners argue
EPA never explained how these budgets related
to section 1l0(a)(2)(D)(i)(I)'s mandate of pro­
hibiting significant contributions to downwind
nonattainment. Therefore, they claim, the
budgets and the regionwide cap, are "arbitrary,
capricious, ... or otherwise not in accordance
with law," 42 u.s.c. § 7607(d)(9)(A). As for
NO[x], EPA reduced states' budgets to the ex­
tent their EOUs burned oil or gas. Entergy
claims EPA made this adjustment purely in the
interests of fairness--an improper reason under
section 1l0(a)(2)(D)(i)(I). We grant the peti­
tions, agreeing EPA chose the budgets for both
pollutants in an improper manner. In short, the
fact that SO[2] and NO[x] are precursors to
ozone and PM[2.5] pollution does not give
EPA plenary authority to reduce emissions of
these substances. Section IIO(a)(2)(D)(i)(l) ob­
ligates states to prohibit emissions that contrib­
ute significantly to nonattainment or interfere
with maintenance downwind, and EPA must
exercise its authority under this provision to
make measurable progress towards those goals.


1. [**51] SO[2] Budgets


We first address EPA's choice of SO[2]
budgets. EPA claims to have based state budg­
ets for SO[2] and NO[x] on the amount of
emissions sources can eliminate by applying
controls EPA deems "highly cost-effective con­
trols"--an approach EPA says we approved in
Michigan v. EPA, 341 u.s. App. D.C. 306, 213
F.3d 663 (D.C. Cir. 2000). We observe initially
that state SO[2] budgets are unrelated to the
critelion (the "air quality factor") by which
[*917] EPA included states in CAIR's SO[2]


program. Significant contributors, for putposes
of inclusion only, are those states EPA projects
will contribute at least 0.2 [mu]g/m<3> of
PM[2.5] to a nonattainment area in another
state. While we would have expected EPA to
require states to eliminate contributions above
this. threshold, EPA claims to have used the
measure of significance we mentioned above:
emissions that sources within a state can elimi­
nate by applying "highly cost-effective con­
trois." EPA used a similar approach in deciding
which states to include in the NO[x] SIP Call,
which Michigan did not disturb since "no one
quarrel[ed] either with its use of multiple
measures, or the way it drew the line at" the
inclusion stage. 213 F.3d at 675. Likewise
here, the [**52] SO[2] Petitioners do not quar­
rel with EPA drawing the line at 0.2
[mu]g/m<3> or its different measure of signifi­
cance for detenuining states' SO[2] budgets.
Again, we do not disturb this approach.


Even so, EPA's method in setting the SO[2]
budgets is not what Michigan approved. In that
case, the petitioners argued section
110(a)(2)(D)(i)(I) does not permit EPA to con­
sider the cost of reducing ozone. After reconcil­
ing petitioners' shifting (and somewhat con­
flicting) arguments, we answered a well­
defined question: Could EPA, in selecting the
"significant" level of "contribution" under sec­
tion 1l0(a)(2)(D)(i)(I), choose a level corre­
sponding to a certain reduction cost? Michigan,
213 F.3d at 676-77. Answering that question in
the affirmative, we held EPA may "after [a
state's] reduction of all [it] could ... cost­
effectively eliminate[ ]," consider "any remain­
ing 'contribution'" insignificant. Id. at 677, 679.


Michigan also rejected claims that applying
a unifo11ll cost-criterion across states was ilTa­
tional because both smaller and larger contribu­
tors had to make reductions achievable by the
same highly cost-effective controls. This, we
said, "flow[ed] ineluctably from the EPA's de­
cision [**53] to draw the 'significant eontlibu­
tion' line 011 a basis of cost." Id. at 679. Up-
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holding that decision "logically entail[ed] up­
holding this consequence." Id. And while
EPA's approach did not necessarily ensure "ag­
gregate health benefits" at roughly the lowest
cost, EPA researched alternatives, and found
none that significantly improved air quality or
reduced cost. Id. Since no one offered a "mate­
rial critique" of this research, we did not upset
EPA's judgment. !d.


Here, EPA did not use cost in the manner
Michigan approved. Even worse, EPA's choice
of SO[2] budgets does not track the require­
ments of section 1l0(a)(2)(D)(i)(I). That much
is evident from EPA's decision to base the
budgets on allowances states' EGUs receive
under Title IV. Those allowances are not as,
EPA asserts, a "logical statting point" for set­
ting CAIR's SO[2] emissions caps, CAIR, 70
Fed. Reg. at 25,229. Congress designed the Ti­
tle IV allowance scheme using EGU data from
1985 to 1987 to address the national acid rain
problem. Nowhere does EPA explain how re­
ducing Title IV allowances will adequately
prohibi\ states £i'om contributing significantly
to downwind nonattainment of the PM[2.5]
NAAQS. And while "Congress chose [**54] a
policy of not revisiting and revising these allo­
cations and, apparently, believed that its alloca­
tion methodology would be appropriate for fu­
ture time periods," Reconsideration, 71 Fed.
Reg. at 25,308, it is unclear how the quantita­
tive number of allowances created by 1990 leg­
islation to address one substance acid rain, ,
could be relevant to 2015 levels of an air pol­
lutant, PM[2.5].


EPA also explains that it chose Title IV as a
starting point "to preserve the viability and
emissions reductions of the highly successful
title IV program." Id. This goal [*918] may be
valid, but it is not among the objectives in sec­
tion llO(a)(2)(D)(i)(I). And if it is somehow
compatible with states' obligations to include
"adequate provisions" in their SIPs, prohibiting
emissions "within the State ftom . . . con­
tribut[ing] significantly" to downwind nonat-


tainment, then EPA should explain how. It has
failed to do so. Apart from the arbitrary Title
IV baseline, EPA has insufficiently explained
how it atTived at the 50% and 65% reduction
figures. Though unclear, these numbers appear
to represent what EPA thought would be '''a
cost-effective and equitable governmental ap­
proach to attainment with the NAAQS for
[PM[2.5]].'" [**55] CAIR, 70 Fed. Reg. at
25,199 (quoting Proposed CAIR, 69 Fed. Reg.
4566, 4612 (Jan. 30,2004)). 'As with the need
to "preserve the viability" of the Title IV pro­
gram, EPA's notions of what is an "equitable
governmental approach to attainment" is not
among the objectives of section
1l0(a)(2)(D)(i)(I). Nor does EPA even attempt
to reconcile its choice of "equitable" emissions
caps with those objectives.


1 EPA briefly summarized a series of
analyses and dialogues with various
stakeholder groups in which the pattici­
pants considered "regional and national
strategies to reduce interstate transport of
SO[2] and NO[x]." See CAIR, 70 Fed.
Reg. at 25,199. The most recent of these,
EPA's analysis in support ofthe proposed
Clear Skies Act, considered nationwide
SO[2] caps of, coincidentally, "50 per­
cent and 67 percent from ... title IV cap
levels." Id.


Having chosen these equitable caps for the
CAIR region, EPA then "ascertained the costs
of these reductions and ... detenuine[d] that
they should be considered highly cost effec­
tive." Id. at 25,176. EPA's use of cost in this
manner is not what we approved in Michigan.
Whereas Michigan petmits EPA to draw the
"significant contribution" line based [**56] on
the cost of reducing that "conttibution," here
EPA did not draw the line at all. It simply veri­
fied sources could meet the SO[2] caps with
controls EPA dubbed "highly cost-effective."
Nor would EPA necessarily cure this problem
merely by beginning its analysis with cost.
While EPA may require "termination of only a
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subset of each state's contribution," by having
states "cut[ ] back the amount that could be
eliminated with 'highly cost-effective con­
trols,''' Michigan, 213 F.3d at 675 (emphasis
added), EPA can't just pick a cost for a region,
and deem "significant" any emissions that
sources can eliminate more cheaply. Such an
approach would not necessarily achieve some­
thing measurable toward the goal of prohibiting
sources "within the State" from contributing
significantly to downwind nonattainment.


Because EPA did not explain how the ob­
jectives in section 1l0(a)(2)(D)(i)(I) relate to
its choice of SO[2] emissions caps based on
Title IV allowances, we conclude that choice
was "arbitrary, capricious, ... or not otherwise
in accordance with law," 42 Us. C. §
7607(d)(9)(A).


2. NO[x] Budgets


Next, we address EPA's use of "fuel fac­
tors" to allocate the regional NO[x] cap among
the CAIR [**57] states. EPA determined the
cap by multiplying NO[x] emissions rates (0.15
mmBtu in 2010 and 0.125 mmBtu in 2015) by
the heat input of states in the CAIR region.
Then, EPA distributed to each state, as its
budget of NO[x] emissions allowances, its pro­
portionate share of the regional cap. But in de­
tetmining these shares, EPA adjusted each
state's heat input for the mix of fuels its power
plants used: while a coal-fired EGU contributed
its full heat input to the state total, an oil-fired
EGU counted for only 60% of its heat input and
a gas-fired EGU only 40%. Entergy argues this
fuel adjustment was itTational because EPA
[*919] made it purely for the sake of sharing
the burden of emissions reductions fairly. We
agree EPA's notion of fairness has nothing to
do with states' section 1l0(a)(2)(D)(i)(I) obli­
gations to prohibit significant contributions to
downwind nonattainment.


EPA's NO[x] analysis began, inauspi­
ciously, in a manner similar to its SO[2] deci­
sions. But instead of beginning with "the exist-


ing title IV annual SO[2] cap," it began with
the existing NO[x] SIP Call emissions rate of
0.15 pounds of NO[x] emitted per mmBtu of
heat input. CAIR, 70 Fed. Reg. at 25,205. It is
not clear why [**58] EPA considered this rate
a useful statting point beyond the fact that such
an emissions rate had been "considered in the
past." Id. So far as we can tell, these numbers
represent, like the SO[2] caps, EPA's effort "'to
set up a reasonable balance of regional and lo­
cal controls to provide a cost-effective and eq­
uitable govennnental approach to attainment.'"
!d. at 25,199 (quoting Proposed CAIR, 69 Fed.
Reg. at 4612). Thus, rather than explaining how
its planned emissions rates related to states'
significant contributions to downwind nonat­
tainment, EPA simply asserted they would cre­
ate an equitable balance of controls. As with
the SO[2] caps, EPA did not draw the "signifi­
cant contribution" line on the basis of cost,
Michigan, 213 F.3d at 676-77, or, for that mat­
ter, draw the significance line at all. Instead,
EPA "detennin[ed] the regionwide control
level" and then "evaluat[ed] it to assure that it
is highly cost-effective." CAIR, 70 Fed. Reg. at
25,206.


Nevertheless, Entergy does not challenge
the regional NO[x] emissions rate. It argues
that if EPA thinks a certain rate reflects a state's
level of "significant contribution" to downwind
nonattainment, then section 1l0(a)(2)(D)(i)(I)
[**59] requires EPA to assign each state a
budget equal to the emissions rate times the
state's heat input. The fuel adjustment reduces a
state's budget below that level if, say, its power
plants use gas instead of coal, without any justi­
fication besides fairness. Remarkably, EPA
does not deny that fairness is the only reason
for the fuel adjustment. According to EPA,
"[t]he factors would reflect the inherently
higher emissions rate of coal-fired plants, and
consequently the greater burden on coal plants
to control emissions," thereby creating "a more
equitable budget distribution." Id. at 25,231.
Instead, EPA criticizes Entergy's preferred
method of distributing credits as being equally







Page 20
531 F.3d 896, *; 2008 U.S. App. LEX1S 14733, **


unjustified. In the EPA's view, assigning credits
without the fuel adjustment is just one of "a
number of ways that EPA could have distrib­
uted the regionwide NO[x] emissions budget,"
among which the fuel adjustment is another,
equally valid method, and EPA reasonably
chose the fuel adjustment as the fairest method.
Resp't's Br. 105.


Not all methods of developing state emis­
sion budgets are equally valid, because an
agency may not "trespass beyond the bounds of
its statutory authority by taking other factors
[**60] into account" than those to which Con­
gress limited it, nor "substitute new goals in
place of the statutory objectives without ex­
plaining how [doing so comports with] the stat­
ute." Indep. us. Tanker Owners Comm. v.
Dole, 258 Us. App. D.C. 6, 809 F.2d 847, 854
(D.C. Cir. 1987); see also Lead Indus. Ass'n v.
EPA, 208 Us. App. D.C. 1, 647 F.2d 1130,
1150 (D.C. Cir. 1980). Section
110(a)(2)(D)(i)(I) addresses emissions "within
the State" that contribute significantly to
downwind pollution. Naturally we defer to
EPA's interpretation of the Clean Air Act so far
as it is reasonable, Chevron, 467 Us. 837, 104
S. Ct. 2778, 811. Ed. 2d 694, and we have rec­
ognized that significance may include cost,
Michigan, 213 F.3d at 677-79. However, EPA's
interpretation cannot extend so far as to make
one state's significant contribution [*920] de­
pend on another state's cost of eliminating
emISSIOns.


Yet that is exactly what EPA has done. For
example, Louisiana's EGUs use more gas and
oil than most states' EGUs. Consequently, in­
stead of the budget of 42,3 I 9 tons per year that
would be Louisiana's proportional share of the
regionwide cap without fuel adjustment, the
State only received 29,593 tons per year. The
rest of those credits went to states with more
coal-fired EGUs than average, [**61] which
necessarily received "larger NO[x] emissions
budgets" than their unadjusted propOliional
shares. Resp't's Br. 103. EPA favored coal-fired


EGUs in this way because they face a "greater
burden ... to control emissions" than gas- and
oil-fired EGUs. CAIR, 70 Fed. Reg. at 25,231.
In essence, a state having mostly coal-fired
EGUs gets more credits because Louisiana can
control emissions more cheaply.


EPA responds by suggesting that any allo­
cation of the NO[x] cap would amount to equi­
table burden-sharing because EPA did the
analysis "on a regionwide basis," and therefore
not even the unadjusted shares have any rela­
tion to states' significant contributions. Resp't's
Br. 104; CAIR, 70 Fed. Reg. at 25,231. ' If so,
that is a weakness of CAIR generally. Having
chosen not to evaluate contributing emissions
on a state-by-state basis, EPA cannot now rely
on the resulting paucity of data to justify its ad
hoc approach to spreading the burden of reduc­
ing them. When a petitioner complains EPA is
requiring a state to eliminate more than its sig­
nificant contribution, it is inadequate for EPA
to respond that it never measured individual
states' significant contributions.


2 To be sure, the unadjusted [**62]
shares would not correspond much better
to a state's downwind contribution in
20 I0 and 20 IS because EPA based the
regional cap on heat input data frqm
1999 to 2002 without accounting for the
growth in states' economies. See CAIR,
70 Fed. Reg. 25,230-31. In any case, a
budget allocation based on such shares
would only be hypothetical at this point,
so we express no opinion as to its propri­
ety.


No doubt all this pother seems unnecessary
to EPA, since it believed "the choice of method
in setting State budgets ... makes little differ­
ence in telms of the levels of resulting region­
wide annual SO[2] and NO[x] emissions reduc­
tions." CAIR, 70 Fed. Reg. at 25,230-31. Since
EPA planned a market for emissions credits, it
assumed EGUs would trade credits as neces­
sary to achieve the "least-cost outcome," which







Page 21
531 F.3d 896, *; 2008 U.S. App. LEX1S 14733, **


would not depend "on the relative levels of in­
dividual State budgets." Id. at 25,231. As we
noted in Michigan, the market would only bear
out that assumption if the transaction costs of
trading emissions were small, which is hardly
likely. 213 F.3d at 676 & n.3. But even if the
state budgets affect only the distribution of the
burden, not the regionwide aggregate of emis­
sions, that distribution [**63] is important. '
EPA contends the greatest reductions will take
place where the greatest emissions are, because
that is where most cost-effective reductions are
available. Resp't's Br. 168. Of course, those
states with the greatest emissions are those with
mainly coal-fired EGUs, which are precisely
the states that get extra credits under [*921]
EPA's fuel-adjustment method. See CA1R, 70
Fed. Reg. at 25,231 n.88 ("States receiving lar­
ger budgets ... are generally expected to be
those having to make the most reductions. ").
Presumably those EGUs will make their greater
reductions and sell them to other EGUs, in
states the fuel-adjustment method docked, to
recoup their investment in reductions. The net
result will be that states with mainly oil- and
gas-fired EGUs will subsidize reductions in
states with mainly coal-fired EGUs. Again,
EPA's approach contravenes section
110(a)(2)(D)(i)(l); the statute requires each
state to prohibit emissions "within the State"
that contribute significantly to downwind pollu­
tion, not to pay for other states to prohibit their
own contributions.


3 In focusing on the beneficial region­
wide results from trading, EPA com­
pletely ignores the fact that any state that
elected [**64] not to patiicipate in the
NO[x] trading program would receive a
maladjusted budget as a mandatory cap
on its emissions. We do not focus on this
problem because EPA had, by the time it
promulgated CAIR, already found all the
relevant states to have violated section
110(a)(2)(D),42 Us.c. § 741O(a)(2)(D),
with respect to the CAIR pollutants, so


that EPA's Federal Implementation Plan,
incorporating the trading program, covers
all of them until they submit SIPs com­
plying with CAIR. FIP, 71 Fed. Reg.
25,328, 25,340 (Apr. 28, 2006); 70 Fed.
Reg. 21,147 (Apr. 25, 2005) (finding of
violation).


EPA's redistributional instinct may be
laudatory, but section 1l0(a)(2)(D)(i)(I) gives
EPA no authority to force an upwind state to
share the burden of reducing other upwind
states' emissions. Each state must eliminate its
own significant contribution to downwind pol­
lution. While CAIR should achieve something
measurable towards that goal, it may not re­
quire some states to exceed the mark. Because
the fuel-adjustment factors shifted the burden
of emission reductions solely in pursuit of eq­
uity among upwind states--an improper reason­
-the resulting state budgets were arbitrary and
capnclOUS.


C. Title IV [**65] Allowances


SO[2] Petitioners and a trade association of
waste-coal EGUs (together "SO[2] Petition­
ers") also challenge EPA's cffmi to "harmo­
nize" CAIR's regulation of SO[2] with the ex­
isting program for trading SO[2] emissions al­
lowances under Title IV of the CAA. Since
EPA set states' SO[2] budgets for 2010 to 50%
(35% in 2015) of the allowances the states'
EGUs receive under Title IV, EGUs in the re­
gion would emit significantly less SO[2] under
CAIR and could be expected to have substan­
tial numbers of excess Title IV allowances to
emit SO[2]. Concemed about this sudden ex­
cess, EPA stmctured CAIR so that EGUs in
states electing to trade give up 2 allowances per
ton in 2010, and 2.68 allowances per ton in
2015. (Recall, a Title IV allowance gives the
holder the right to emit one ton of SO[2] within
the Title IV program.) States electing not to
trade must have SIP provisions for retiring ex­


.cess allowances. In addition, CAIR regulates
waste-coal EGUs that do not receive Title IV
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allowances because they are exempt from Title
IV. Thus, waste-coal EGUs in trading states
must acquire Title IV allowances by purchasing
allowances from EGUs in the Title IV program,
or, as EPA suggests, by [**66] opting into the
program.


SO[2] Petitioners argue EPA lacks author­
ity to tenninate or limit Title IV allowances,
either through a trading program under section
I 10(a)(2)(D), 42 USc. § 7410(a)(2)(D), or by
requiring that SIPs have allowance retirement
provisions. We agree and grant the petition on
this issue. We do not, however, consider
whether CAIR unlawfully forces waste-coal
EGUs'into tlle Title IV program, or irrationally
includes waste-coal units while excluding other
waste-burning units. That argument assumes
EPA has the authority to terminate or limit Ti­
tle IV allowances.


In demonstrating EPA's absence of author­
ity, the SO[2] Petitioners cite a variety of Title
IV provisions supposedly showing that Title IV
allowances are fixed cutTency, the value of
which EPA may not manipulate. However, the
allowances are "limited authorization[s] to emit
sulfur dioxide" and "[n]othing ... in any ...
provision of law shall be construed to limit the
authority of the United States to terminate or
limit" such authorizations. 42 US C. §
7651 b(f). While EPA and petitioners quibble
over whether EPA is the "United States" to
which § 7651b(f) applies, both [*922] agree
that this section does not grant [**67] EPA any
authority. '


4 In view of EPA's absence of authority
to terminate or limit Title IV allowances,
we express no opinion on the meaning of
"United States" in this provision.


Thus, EPA claims section
110(a)(2)(D)(i)(I) gives it authority to set up a
program for trading SO[2] emissions allow­
ances, and to require EGUs to use Title IV al­
lowances as currency. Once EGUs spend Title
IV allowances in the CAIR market, EPA says it


can tenninate the authorization the allowances
provide within the Title IV market. CA1R, 70
Fed. Reg. at 25,292. But whatever authority
EPA may have to establish such a trading pro­
gram, we find nothing in section
1l0(a)(2)(D)(i)(1) granting EPA authority to
remove Title IV allowances Ii-om circulation in
the Title IV market.


Environmental groups, intervening in sup­
port of EPA, argue section 301 (a) of the CAA
also provides EPA authority. That provision
authorizes EPA "to prescribe such regulations
as are necessary to catTy out [its] functions un­
der" the CAA. 42 USc. § 7601 (a). EPA does
not rely on section 301(a), and for good reason:
EPA cannot claim retiring excess Title IV al­
lowances is "necessary" for EPA to ensure SIPs
comply with section 1l0(a)(2)(D)(i)(1)).
[**68] Nor does section 301(a), 42 US.c. §
7601(a), "provide [EPA] Carte blanche author­
ity to promulgate any rules, on any matter relat­
ing to the Clean Air Act, in any manner that the
[EPA] wishes." Citizens to Save Spencer
County v. EPA, 195 US App. D.C. 30, 600
F.2d 844,873 (D.C. Cir. 1979).


Lacking a statutory foundation, EPA ap­
peals to "logic." Logically, says EPA, it was
not "required to stLUcture CA1R as a stand­
alone program without taking account whatso­
ever of the effect this might have on the pre­
existing" Title IV program. Resp't's Br. 82. En­
vironmental intervenors add some legal flavor­
ing here, analogizing EPA's action to a COlllt'S
interpretative obligation to "fit, if possible, all
parts" of a statute "into a harmonious whole,"
FTC v. Mandel Bros.. 359 US 385. 389, 79 S.
Ct. 818. 3 L. Ed. 2d 893 (1959). Although it
may be reasonable for EPA, in stLUcturing a
program under section 110(a)(2)(D)(i)(I), to
consider the impact on the Title IV market, it
does not follow that EPA has the authority to
remove allowances from that market. Nor can
EPA cure its absence of authority by foisting
onto SO[2] Petitioners thc burden of explaining,
why "two independent programs . . . would
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produce a better result." Resp't's Br. 87. Lest
EPA forget, [**69] it is "a creature of statute,"
and has "only those authorities conferred upon
it by Congress"; "if there is no statute confer­
ring authority, a federal agency has none."
Michigan v. EPA, 348 US App. D.C. 6, 348
US App. D.C. 7, 268 F.3d 1075, 1081 (D.C.
Cir. 2001). So too here: no statute confers au­
thority on EPA to telminate or limit Title IV
allowances, and EPA thus has none.


Similarly, EPA cannot require non-trading
states to have SIP provisions for retiring excess
Title IV allowances. Although such provisions
are "related to harmonizing a State's choice of
reduction requirements" with the Title IV pro­
gram, Resp't's Br. 92, the CAA "gives [EPA]
no authority to question the wisdom of a State's
choices of emission limitations if they are pati
of a plan which satisfies the standards of §
110(a)(2)." Train v. Natural Res. De! Council,
421 US 60, 79, 95 S. Ct. 1470, 43 1. Ed. 2d
731 (1975) (emphasis added). SIPs prohibiting
emissions within a state from contributing sig­
nificantly to downwind nonattainment satisfy
section 110(a)(2)(D)(i)(I). Because provisions
retiring Title IV allowances are unrelated to
achieving that goal, EPA cannot require states
to adopt them.


[*923] D. Border State Issues


Under Title I of the CAA, there is a pre­
sumption of state-level regulation [**70] gen­
erally, see, e.g., 42 USc. § 7407(a); Union
Elec., 427 US at 256, 267, and the text of sec­
tion 110, 42 USc. § 7410, establishes the state
as the appropriate primary administrative unit
to address interstate transpOli of emissions. To
take action regarding a state pursuant to section
1l0(a)(2)(D)(i)(f) EPA need only have evi­
dence that emissions "within the State" con­
tribute significantly to another state's nonat­
tainment or interfere with its maintenance of a
national ambient air quality standard
("NAAQS"), unless there is evidence that ex­
culpates pati of the upwind state Ii-om that de-


tennination. See Michigan, 213 F.3d at 684.
Thus, in developing a rule, EPA may select
states as the unit of measurement. 1d. The bur­
den is on the party challenging inclusion of part
of a state to present "finer-grained computa­
tions" showing that it is "innocent of material
contributions" to the state's overall downwind
pollution. fd.; see Appalachian Power Co. v.
EPA, 346 US App. D.C. 38, 249 F.3d 1032,
1050-51 (D.C. Cir. 2001). In response to such
data, EPA must ensure that the contested area


. makes a "measurable contribution," Michigan,
213 F.3d at 684, such that it is "pati of the
problem" of the state's aggregate [**71]
downwind impact, Appalachian Power, 249
F.3d at 1050.


Various utilities and one municipality, ' but
not the States themselves, challenge inclusion
in CAIR of the upwind States of Texas, Flor­
ida, and Minnesota. The court denies all except
Minnesota Power's petition.


5 Southwestern Public Service Com­
pany d/b/a Xcel Energy, Occidental Per­
mian Ltd., and the City of Amarillo,
Texas petition regarding the State of
Texas. The Florida Association of Elec­
tric Utilities and FPL Group, Inc. petition
regarding the St\lte of Florida. Minnesota
Power petitions regarding the State of
MirUlcsota. In this part, we refer to "peti­
tioners" generally.


I. Texas


The final rule included the State of Texas
due to its maximum downwind conttibution of
0.29 [mu]g/m<3> to PM[2.5] nonattainment,
which is above the air quality tlu'eshold of 0.2
[mu]g/m<3>. Petitioners unsuccessfully sought
reconsideration of inclusion of that part of the
State west of the nOlih-south 1-35/137 corridor
("West Texas"), submitting modeling that
showed few emitting facilities were located in
West Texas. Petitioners contend that under
Michigan, 213 F.3d at 681-85, EPA, on its own
initiative, should have excluded West Texas
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given the State's [**72] size, location, low
emissions density, and logical intrastate divid­
ing line, and that EPA's concern about "in-state
pollution havens" developing in West Texas is
unfounded. See COlTected Response, at 230.
They also contend that EPA acted unreasonably
in denying reconsideration in view of the mod­
eling data showing that sources in West Texas
"demonstrably were not significant contributors
to nonattainment in downwind states." Pet'rs'
Br. at 14. However, the record establishes that
EPA appropriately included all of the State in
CAIR.


The record includes data showing that the
State of Texas makes a maximum downwind
contribution greater than the 0.2 [mu]glm<3>
air quality threshold for inclusion. Petitioners
have neither challenged this threshold nor pre­
sented data that would require EPA to deter­
mine whether West Texas makes a "measurable
contribution." See Michigan, 213 F.3d at 684.
Instead, their comments on the proposed mlc
and the August 2004 Notice of Data Availabil­
ity speculated that West Texas's contribution
level was likely to be less than [*924] 0.05
[mu]glm<3>. Neither did petitioners claim that
they were unable to present modeling without
assistance from EPA and that such assistance
[**73] was refused. After EPA released up­
dated data in November 2004, petitioners did
submit comments expressing concern about
EPA's analysis, but again did not include any
new modeling or indicate that they could not do
so without EPA assistance that was denied.
EPA effectively responded to petitioners' con­
cerns by referring to the possibility that divid­
ing the State could create "in-state pollution
havens" in West Texas where exclusion from
CAIR would lead to increased capacity with a
consequent increase in emissions, Corrected
Response, at 230; there is at least one western
source connected to the eastern grid and a pos­
sibility that more could be integrated through
the Electric Reliability Council of Texas. In
these circumstances, EPA had no duty to divide
the State or to model West Texas separately.


In seeking reconsideration, petitioners for
the first time presented new modeling on West
Texas. However, EPA found, as the record
shows, that petitioners had already had a mean­
ingful opportunity to comment on the inclusion
of West Texas and had not shown that it was
impracticable for them to present the new mod­
eling sooner or that a new issue arose after the
close of the comment pedod. See [**74] 42
Us.c. § 7607(d)(7)(B). Although petitioners
insist that they could not satisfy their eviden­
tiary burden without receiving data from EPA,
they do not explain why the data from August
and November 2004 on which they commented
was insufficient to allow them to do so. That
they may have failed to realize that EPA had
not already conducted more detailed, subre­
gionalmodeling is beside the point; the lack of
record discussion of West Texas should have
alerted them to the need to present data to chal­
lenge its inclusion. Because petitioners did not
request assistance duplicating EPA's modeling
until after the final rule was promulgated, they
fail to advance a reason for reconsideration or
demonstrate prejudice due to EPA's late disclo­
sure of data, see, e.g., West Virginia v. EPA,
360 Us. App. D.C. 419, 362 F.3d 861, 869
(D. C. Cir. 2004); see also Am. Radio Relay
League v. FCC, 524 F.3d 227, 237-38 (D.C.
Cir. 2008), Which they also have not shown
was any more than "supplementary" as to the
State, see Solite CO/po v. EPA, 293 Us. App.
D.C. 117, 952 F.2d 473,484 (D.C. Cir. 1991).'


6 Although petitioners object that EPA
has not defined the "measurable contri­
bution" standard, they do so only in their
teply brief and did not present this
[**75] issue to EPA; therefore, the COUlt
does not address it. See 42 Us.c. §
7607(d)(7)(B); S. Coast Air Quality
Mgmt. Dist., 472 F.3d at 891. In any
event, West Texas contributes 0.05
[mu]glm<3> of PM[2.5] to downwind
areas, which is one-quarter of the amount
of pollution needed for the State as a
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whole to meet the air quality threshold,
and thus should qualify at least as a "ma­
terial" amount "worthy of special con­
cern." See Michigan, 213 F.3d at 682,
684; Appalachian Power, 249 F.3d at
1050.


2. Florida


The final tule included the State of Florida
for ozone and PM[2.5]. However, the proposed
rule had included the State only for PM[2.5].
Petitioners sought reconsideration contesting
the inclusion of the State as a whole for ozone
and the inclusion of southern subregions for
ozone and for PM[2.5]. Upon granting recon­
sideration as to ozone only, EPA affirmed its
determination that the State should be included
in CAIR. Petitioners now object to EPA's use
of rounding at an initial screening stage for in­
cluding the State for ozone as arbitrary and ca­
plicious. See 42 USc. § 7607(d)(9)(A). Alter­
natively they contend that under Michigan, 341
US App. D.C. 306, 213 F.3d 663, EPA was
required to exclude patts of [*925] Southern
[**76] Florida (south of latitude 28.67 for
ozone and south of latitude 29.2 for PM[2.5])
that do not make a significant contribution to
nonattainment, or at least the area south oflati­
tude 26 for both ozone and PM[2.5] because
EPA initially had no data for this area. The re­
cord supports EPA's reasoned explanation for
including the entire State for ozone and
PM[2.5].


As an initial screening indicator of whether
to include a state in CAIR for ozone, EPA con­
sidered whether the state's average contribution
to ozone nonattainment in a downwind area
was "less than one percent of total nonattain­
ment in the downwind area." , CAIR, 70 Fed.
Reg. at 25,191. If so, then EPA would not test
the state further; if not, then EPA would per­
form additional analysis to determine whether
the state should be included. EPA found the
State of Florida's average percent of contribu­
tion to nonattainment in Fulton County, Geor­
gia to be 0.81 percent. Upon rounding up to one


percent, EPA detennined after further analysis
that the State makes "large and frequent contri­
butions ... to elevated ozone concentrations in
Fulton Co[nnty]" and should be included for
ozone. Reconsideration, 71 Fed. Reg. at
25,320. Although petitioners [**77] character­
ize this rounding as "creating the nonsense re­
sult oftransforming a number ... that is clearly
'less than one percent' to one," Pet'rs' Br. at 28,
the eOUlt owes substantial deference to EPA's
technical expeltise, see Appalachian Power,
249 F.3d at 1051-52, absent a showing of legal
or factnal error.


7 The average percent eonttibution of
nonattaimnent mettic is calculated by di­
viding the concentration of total ozone in
the nonattainment area into the state's
contribution. See Reconsideration, 71
Fed. Reg. at 25,320 n.14.


Because petitioners challenge only the ini­
tial screening indicator and not the record evi­
dence showing that the State of Florida meets
the air quality threshold, ' they can hardly pro­
test that rounding did not serve the appropriate
purpose of identifying the State for further
analysis. EPA treated this State no differently
than others at the initial screening stage. Even
assuming the rounding convention were
flawed, it was not dispositive of the State's in­
clusion in CAIR. Hence, no prejudice could be
shown on the basis of that error alone. EPA
reasonably explained that its use of·the round­
ing convention is "commonplace" and "cus­
tomary" as well as a reasonable [**78] means
of creating a "conservative" initial indicator
that "cast[s] a wider net, with futther winnow­
ing to occur in subsequent steps when more
detailed analysis is applied." Reconsideration,
71 Fed. Reg. at 25,320. Petitioners neither
identify enor resulting fi'om use of rounding at
the initial screening stage nor offer any persua­
sive reason to question EPA's choice of a tech­
nical convention that is reasonable on this re­
cord. See 42 USc. § 7607(d)(9)(A).
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8 Petitioners' additional reasons not to
include the State of Florida are unpersua­
sive because they concede that the air
quality threshold is a lawful basis for in­
clusion in CAIR. That Fulton County,
Georgia may attain the ozone NAAQS
by 2015 does not justify excluding the
State of Florida as 20lOis the determina­
tive year in CAIR to provide downwind
relief.


Neither have petitioners shown that EPA
should have excluded any part of Southern
Florida. EPA was not obligated to measure pol­
lution coming from each possible slice of the
State. See Michigan, 213 F.3d at 684. The lack
of infonnation about a subregion conceivably
might result in a miscalculation of the down­
wind contribution of the State as a whole, see
id. at 682, but alone could [**79] not exoner­
ate a subregion and does not undermine EPA's
inclusion of the area south of latitude 26 for
cither ozone or PM[2.5]. Given the mlemaking
record, EPA appropliately determined [*926]
that the State of Florida as a whole should be
included.


In regard to inclusion of the area south of
latitude 29.2 for PM[2.5], petitioners submitted
no modeling or data during the comment period
to show that it was "innocent" of contributing
to the State's collective downwind pollution
impact. See id. at 684; Appalachian Power, 249
F.3d at 1050-51. Instead, their first request to
EPA for assistance in duplicating EPA's model­
ing results came after the final rule was prom­
ulgated. They offer no reason why they could
not present such modeling during the comment
period. EPA thus properly denied reconsidera­
tion on inclusion of the State for PM[2.5]. See
42 USc. § 7607(d)(7)(B). 9


9 Petitioners did not present the issue of
the "standard for a portion-of-a-state's
contribution to nonattainment," Reply Br.
at 20, to EPA; see supra note 6. In any
event, their data does not show ~that the


area south oflatitude 29.2 is "innocent of
material contributions" for PM[2.5]. See
Michigan, 213 F.3d at 684. The northem
[**80] part of the State's contributions
range from 0.11 to 0.20 [mu]glm<3> and
the contributions fi-om the southern area
appear to be qui te similar, ranging from
0.09 to 0.15 [mu]glm<3>, with even the
minimum in the southem range almost
half the threshold for inclusion of the en­
tire State.


In regard to ozone, petitioners submitted
data in suppOli of their request for reconsidera­
tion of inclusion of the area south of latitude
28.67. EPA declined to exclude this area. First,
EPA found that the data was unpersuasive in­
asmuch as it has authority to regulate an up­
wind area even if its "specific contribution may
appear insubstantial" as long as it contlibutes a
"measurable" amount of pollution to the State's
"collective contribution to downwind nonat­
tainment." Reconsideration, 71 Fed. Reg. at
25,321. The court agrees; EPA was not re­
quired to exclude an area that petitioners have
drawn precisely in order to avoid the signifi­
cance threshold. See Michigan, 213 F.3d at
684; Appalachian Power, 249 F.3d at 1050.
Second, EPA found that the area south of lati­
tude 28.67 is not "irmocent of material contri­
bution" but "contribute[s] [a] substantial por­
tion[] of the total ozone loading from Florida to
Fulton [**81] County[, Georgia]." Reconsid­
eration, 71 Fed. Reg. at 25,321 (citing Michi­
gan, 213 F.3d at 683-84). As the contested area
contributes almost one-third ofthe State's entire
downwind ozone contribution, petitioners' chal­
lenge to its inclusion fails. Petitioners' other
concems, such as the test for "measurable con­
tribution" and the alleged departure from EPA
precedent, were not presented to EPA and thus
the court does not address them. See supra
notes 6 & 9; 42 USc. § 7607(d)(7)(B); S
Coast Air Quality Mgmt. Dist., 472 F.3d at
891.


3. Minnesota
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In the proposed rule, EPA included the
State of Minnesota after determining that its
downwind contlibution of PM[2.5] was 0.39
[mu]g/m<3>, well above the air quality thresh­
old of 0.2 [mu]g/m<3> needed for inclusion in
CAIR. In the preamble to the final tule, how­
ever, EPA indicated that it had recalculated
Minnesota's contlibution to be 0.2 I
[mu]g/m<3>, and included the State in CAIR.
Upon reconsideration, EPA again recalculated
and determined that the State's contribution was
actually 0.20 [mu]g/m<3>, the exact threshold
for inclusion.


Minnesota Power challenges the inclusion
of the State for PM[2.5] as resting on two types
of unaddressed flawed [**82] data resulting in
an overstatement of emissions: (1) projecting
units' emissions as of 2010 to be at a signifi­
cantly higher rate than as of 2001, with some
above the penuitted level, and (2) misallocating
energy production or heat input projections be­
tween units. In view of these claimed errors,
Minnesota Power contends that EPA has failed
to provide a "complete analytic defense," Appa­
lachian [*927] Power, 249 F.3d at 1054 (quo­
tation omitted), of its model's treatment of
Mimlesota. The comt grants the petition be­
cause EPA's failure to address the claimed er­
rors was unjustifiable. Although EPA maint,ains
that this concern was not timely presented or
with sufficient specificity to satisfy CAA §
307(d)(7)(B), 42 u.s.c. § 7607(d)(7)(B) , and
thus the issue has been forfeited, see S. Coast
Air Quality Mgmt. Dist., 472 F.3d at 891, the
record is to the contrary.


PlioI' to the deadline for petitioning for re­
consideration, Minnesota Power raised its
emissions overstatement concern, and identi­
fied three units with disparities between 200 I
actual and 2010 projected emissions. After
EPA released additional analysis of the State
that included changes based upon comments
received about the Metropolitan Emission
[**83] Rednction Proposal ("MERP"), Minne­
sota Power set forth by letter of May 10, 2005


to EPA claimed errors in the new analysis, in­
cluding emissions measurements for the Bos­
well Energy Center, and the predominantly
wood waste unit of Hibbard Energy Center. '"
The final rule was promulgated on May 12,
2005, and Minnesota Power timely petitioned
for reconsideration to challenge the "moving
target" of EPA's data and determination regard­
ing the State, and referred to its May 2005 let­
ter. Milill. Power, Pet. for Recon. at 7 (Ang. 5,
2005), docketed as EPA-HQ-OAR-2003-0053­
2211. In granting reconsideration in December
2005, EPA again recalculated the State's con­
tribution to be 0.20 [mn]g/m<3>, after remov­
ing about 16,500 tons of NO[x] . and about
5,800 tons of SO[2] emissions, and reqnested
comments on the cOlTected 2010 inputs. Min­
nesota Power submitted comments on January
13, 2006, again raising the measurement issue
and attaching the May 10, 2005 letter describ­
ing as examples the claimed errors at the Bos­
well and Hibbard units and referring as well to
error at the Sherco nnit. Minnesota Power also
met with EPA officials on February 2, 2006
regarding its measurement concems.


10 The May 2005 letter [**84] stated
that "[t]he total SO[2] emitted from
Boswell unit 4 appears to be overstated
by a factor of two or 4000 to 5000 tons"
and that "SO[2] emissions from the
Hibbard Energy Center appcar to be sig­
nificantly overstated, by over 2000 tons.
This appears to be. a result of how the
units can burn a mix of wood waste,
natural gas and coal .... 80% to 90% of
energy input is from wood waste, making
overstatement of emissions a prospect if
coal combustion is presumed." Letter
fi'om Michael Cashin, Sr. Env'tl Eng'r,
Minn. Power, to Sam Napolitano, Ofc. of
Air & Radiation, EPA (May 10, 2005),
docketed as attachment to EPA-HQ­
OAR-2003-0053-2284.2 (Jan. 13,2006).


Nothing in the CAA rcqnires a petitioner's
comments to be more specific or to raise every
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potential explanation for claimed disparities in
order to receive a response to timely concerns.
See Appalachian Power Co. v. EPA, 328 US
App. D.C. 379, 135 F.3d 791, 817-18 (D.C.
Cir. 1998). EPA thus lacked discretion not to
address the claimed errors in view of the timely
May 2005 letter, petition for reconsideration,
and January 2006 comments. See 42 USc. §§
7607(d)(6)(B), (7)(B). EPA's suggestion that
the May 2005 letter was part of a "data dump"
in the reconsideration [**85] comments, Re­
sp't's Br. at 53, ignores that the comments re­
felTed to the May 2005 letter on the first page.
Even if EPA had previously overlooked the
May 2005 letter, " as of January 2006 there was
no need for EPA "to cull through" more than a
few pages of comments to confront the claimed
errors. See Nat'! Ass'n of Clean Air [*928]
Agencies v. EPA, 376 US App. D.C. 385, 489
F.3d 1221, 1231 (D.C. Cir. 2007) (quotation
omitted).


11 11 is unclear why the May 2005 letter
did not become part of the mlemaking
record until January 13, 2006 as EPA has
not stated that it did not rcceive the letter.
Regardless, the letter was timely pre­
sented with the reconsideration com­
ments.


EPA twice reanalyzed Minnesota's contri­
bution to address the MERP issue, but never
addressed the claimed measurement elTors at
the Boswell, Hibbard, or Sherco units. On re­
consideration, EPA explained that it was not
responding because it was "unable to find any
[such] instances [of a double va1uc]," i.e., over­
stated emissions. Reconsideration, 71 Fed. Reg.
at 25,318. Yet a double value was identified by
Minnesota Power at the Boswell unit and other
substantial disparities were identified at the
Hibbard and Sherco units in the May 2005 let­
ter and January [**86] 2006 comments. EPA's
suggestion that "many other factors ... may
change in the future" leading to greater pro­
jected than actual emissions, id., is insufficient
in view of the fact that these claimed elTors, if


confilmed by EPA, could affect inclusion of
the State in CAIR. See West Virginia v. EPA,
362 F.3d at 869.


The inclusion of the State of Minnesota in
CAIR was a borderline call, and the State's ac­
tual downwind contribution to PM[2.5] remains
unce1tain. EPA acknowledges on appeal that
even after two recalculations it is still an open
question "whether the infOimation would ...
change[] [EPA's] detelTllination" to include the
State in CAIR. Resp't's Br. at 47. Minnesota
Power estimates that cOlTected inputs could
remove 25,911.4 tons of emissions and thus
reduce the State's contribution below the
threshold, to the amount of 0.1878
[mu]g/m<3>. Contrary to EPA's suggestion,
Minnesota Power is not challenging the Inte­
grated Planning Model itself, see Appalachian
Power, 249 F.3d at 1052-53; rather, the
claimed data disparities would require a re­
sponse regardless of methodology. The claims
of error involving the Boswell, Hibbard, and
Sherco units, including the treatment of
Hibbard [**87] as a coal rather than predomi­
nantly biomass unit, do not appear to be an im­
proper request for a "se1ective[]" rather than
"holistic[]" methodological approach. See Re­
consideration, 71 Fed. Reg. at 25,318. Instead,
Minnesota Power has presented these units as
examples to illustrate that the overstatement
objection requires a response from EPA. A re­
mand is therefore appropriate. See AppalachiGlI
Power, 249 F.3d at 1054. On remand, EPA
also should respond to Minnesota Power's con­
cern about shifting of heat input allocations be­
tween units. See Pet'rs' Br. at 23-25.


E. Phase I Compliance Deadline


The Florida Association of Electric Utilities
contends that EPA failed to provide adequate
notice of the nullification of vintage 2009
NO[x] SIP Call allowances that resulted from
its acceleration of the first-phase NO[x] com­
pliance deadline from January 1, 2010 to Janu­
ary 1,2009. Howevcr, in the NPRM EPA re-
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quested comments on the timing of each phase
of CAIR, specifically asking "whether the first
phase deadline should be as proposed, or ad­
justed earlier or later, in light of [] competing
factors." 69 Fed. Reg. at 4623. EPA's Supple­
mental Proposal made the same request. Id. at
32,690. Because the [**88] issue of what al­
lowances may be used in compliance with
CAIR's NO[x] program is directly linked with
the stmi of the program, see CAIR, 70 Fed.
Reg. at 25,285, the resulting nullification was a
"logical outgrowth" of changing the compli­
ance deadline. Ne. Md. Waste Disposal Auth. v.
EPA, 360 u.s. App. D.C. 129, 358 F.3d 936,
951 (D.C. Cir. 2004). Petitioner has not dem­
onstrated that it was impracticable to raise such
objection within the cOl1l1nent period or that the
grounds for such objection arose afterward,
much less that such objection is of central rele­
vance. 42 u.s.c. § 7607(d)(7)(B). Although
petitioner vaguely alludes to EPA's "incorrect
factual assumptions" as a reason mandating
[*929] reconsideration of the compliance
deadline, NO[x] Br. at 8, it fails to suppOli this
assertion. Therefore, petitioner fails to demon­
strate a statutory ground that would require re­
consideration.


In any event, EPA's change to the NO[x]
compliance deadline was lfot arbitrary. EPA
explained that the earlier date is better coordi­
nated with the ozone and fine particulate at­
tainment dates mandated by the CAA. CAIR,
70 Fed. Reg. at 25,216. Having determined that
the earlier deadline is preferable, EPA con­
cluded that the change is consistent [**89]
with its CAA obligation "to require emission
reductions for obtaining NAAQS to be
achieved as soon as practicable." Id.


III. Remedy


The petitioners disagree about the proper
remedy, with positions ranging from Minnesota
Power's demand that we vacate CAIR with re­
spect to Minnesota to North Carolina's request
that we vacate only the Compliance Supple-


ment Pool but remand most of CAIR for EPA
to make changes to the compliance date, the set
of included states, and the trading program. Un­
fortunately, we cannot pick and choose portions
of CAIR to preserve. "Severance and affir­
mance of a pOliion of an administrative regula­
tion is improper if there is 'substantial doubt'
that the agency would have adopted the severed
portion on its own." Davis County Solid Waste
Mgmt. & Energy Recovery Special Servo Dist.
v. EPA, 323 u.s. App. D.C. 425, 108 F.3d
1454,1459 (D.C. Cir. 1997). Whether a regula­
tion is severable "depends on the issuing
agency's intent." North Carolina V. FERC, 235
u.s. App. D.C. 28, 730 F.2d 790, 795-96 (D.C.
Cir. 1984). EPA has been quite consistent that
CAIR was one, integral action. It developed
both the SO[2] and NO[x] programs assuming
all states would participate in the trading pro­
grams as implemented in CAIR's Model Rule,
[**90] and it modeled the crucial cost­
effectiveness of the caps "assum[ing] interstate
emissions trading." CAIR, 70 Fed. Reg. at
25,196. The model also took into account "the
use of the existing title IV bank of SO[2] al­
lowances." !d. Moreover, EPA justified the
SO[2] and NO[x] portions of CAIR as com­
plementary measures to mitigate PM[2.5] pol­
lution. See id. at 25,184. In sum, CAIR is a sin­
gle, regional program, as EPA has always
maintained, and all its components must stand
or fall together.


Indeed, they must fall. We have, in review­
ing EPA actions under 42 u.s.c. § 7607(d)(9),
ordinarily applied the two-pmi test of Allied­
Signal, Inc. V. Nuclear Regulatory Comm'n,
300 u.s. App. D.C. 198, 988 F.2d 146,150-151
(D.C. Cir. 1993), under which this answer "de­
pends on 'the seriousness of the order's defi­
ciencies (and thus the extent of doubt whether
the agency chose correctly) and the disruptive
consequences of an interim change. '" See Davis
County, 108 F.3d at 1459 (applying Allied­
Signal in § 7607(d)(9) review). We are sensi­
tive to the lisk of interfering with environ­
mental protection, which is one potential dis-
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ruptive consequence, see Nat'l Lime Ass'n v.
EPA, 344 US App. D.C. 97, 233 F.3d 625, 635
(D. C. Or. 2000). But the threat of [**91] dis­
ruptive consequences cannot save a rule when
its fundamental flaws "foreclose EPA from
promulgating the same standards on remand,"
Natural Res. De! Council v. EPA, 376 US
App. D.C. 414, 489 F.3d 1250, 1261-62 (D.C.
Cir.2007).


We must vacate CAIR because very little
will "survive[ ] remand in anything approach­
ing recognizable form." 1d. at 1261. EPA's ap­
proach--regionwide caps with no state-specific
quantitative contribution determinations or
emissions requirements--is fundamentally
flawed. Moreover, EPA must redo its analysis
fiom the ground up. It must consider anew
which states are included in CAIR, after giving
some significance to the phrase "interfere with
maintenance" in section llO(a)(2)(D), 42
USc. § 7410(a)(2)(D). [*930] It must decide
what date, whether 2015 or earlier, is as expe­
ditious as practicable for states to eliminate
their significant contributions to downwind
nonattainment. The trading program is unlaw­
ful, because it does not connect states' emis­
sions reductions to any measure of their own
significant contributions. To the contrary, it
relates their SO[2J ,reductions simply to their
Title IV allowances, tampering unlawfully with
the Title IV trading program. The SO[2] re­
gionwide caps are [**92] entirely arbitrary,
since EPA based them on irrelevant factors like
the existence of the Title IV program. The allo­
cation of state budgets from the NO[x] caps is
similarly arbitrary because EPA distributed al­
lowances simply in the interest of faimess. It is
possible that after rebuilding, a somewhat simi­
lar CAIR may emerge; after all, EPA already
promulgated the apparently similar NO[x] SIP
Call eight years ago. But as we have explained,
the similarities with the NO[x] SIP Call are
only superficial, and CAIR's flaws are deep. No


amount of tinkering with the rule or revising of
the explanations will transform CAIR, as writ­
ten, into an acceptable rule. Of course the Fed­
eral Implementation Plan EPA imposed is inti­
mately connected to CAIR, and we vacate the
FIP as well. "


12 EPA published its decision on NOlih
Carolina's petition under 42 USc. §
7426 in the same notice as the FIP, but
that decision is subject to challenge in a
separate case still pending. Today's deci­
sion takes no action with respect to that
petition.


Finally, we note that in the absence of
CAIR, the NO[x] SIP Call trading program will
continue, because EPA terminated the program
only as pmi of the CAIR IUlemaking. CA1R, 70
Fed. Reg. at 25,317 [**93] (codified at 40
C.F.R. § 51.121(i)). The continuation of the
NO[x] SIP Call should mitigate any disruption
that might result from our vacating CAIR at
least with rcgard to NO[x]. In addition, down­
wind states retain their statutory right to peti­
tion for immediate relief from unlawful inter­
state pollution under section 126, 42 USc. §
7426.


To summarize, wc grant the petitions of En­
tergy, SO[2] Petitioners, and Minnesota Power.
We grant NOlth Carolina's petition with respect
to the "interfcre with maintenance" language,
CAIR's 2015 compliance date, and the unre­
stricted trading of allowances; we deny it with
respect to EPA's dcfinition of "will" in "will
contribute significantly," and the PM[2.5] con­
tribution threshold. We deny the petitions of
the Florida and Texas petitioners, and the Flor­
ida Association of Electric Utilities. Accord­
ingly, we vacate CAIR and its associated FIP
and remand both to the EPA.


So ordered.
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IN THE SENATE OF THE UNITED STATES
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A BILL


To direct the Administrator of the Environmental Protection Agency to establish a pro­
gram to decrease emissions of greenhouse gases, and for other purposes.


Be it enacted by the Senate and House ofRepresentatives ofthe United States ofAmerica in
Congress assembled,


SECTION 1. SHORT TITLE; TABLE OF CONTENTS.


(a) Short Title.--This Act may be cited as the 'Lieberman-Wa11ler Climate Security Act of
2008'.


(b) Table ofContents.--The table of contents of this Act is as follows:


Sec.l.Short title; table of contents.


Sec.2.Findings.


Sec.3.Purposes.


SecA.Definitions.


TITLE I--CAPPING GREENHOUSE GAS EMISSIONS


Subtitle A--Tracking Emissions


Sec.1101.Purpose.


Sec.l! 02.Definitions.


Sec.l! 03.Reporting requirements.


Sec. I I04.Data quality and verification.


Sec.1I0S.Federal greenhouse gas registry.


Sec.!! 06.Enforcement.


Subtitle B--Reducing Emissions


Sec.1201.Emission allowance account.
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Sec.1202.Compliance obligation.


Sec.1203.Penalty for noncompliance.


Sec.1204.Rulemaking.


TITLE II--MANAGING AND CONTAINING COSTS EFFICIENTLY


Subtitle A--Trading


Sec.2101.Sale, exchange, and retirement of emission allowances.


Sec.2102.No restriction on transactions.


Sec.2103.Allowance transfer system.


Sec.2104.Allowance tracking system.


Subtitle B--Banking


Sec.220l.Indication of calendar year.


Sec.2202.Effect of time.


Subtitle C--Borrowing


Sec.230I.Regulations.


Sec.2302.Tenn.


Sec.2303.Repayment with interest.


Subtitle D--Offsets


Sec.2401.0utreach initiative on revenue enhancement for agricultural producers.


Sec.2402.Establishment of domestic offset program.


Sec.2403.Eligible offset project types.


Sec.2404.Project initiation and approval.


Sec.2405.0ffset verification and issuance of allowances.


Sec.2406.Tracking ofreversals for sequestration projects.


Sec.2407.Examinations.
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Sec.2408.Timing and the provision of offset allowances.


Sec.2409.0ffset registry.


Sec.2410.Environmental considerations.


Sec.2411.Program review.


Sec.24j2.Retail carbon offsets.


Subtitle E--Iuternational Emission Allowances


Sec.2501.Use ofintemational emission allowances.


Sec.2502.Regulations.


Sec.2503.Facility cetiification.


Subtitle F--Carbon Market Efficiency Board


Sec.260 I.Purposes.


Sec.2602.Establishment of Carbon Market Efficiency Board.


Sec.2603.Duties.


Sec.2604.Powers.


Sec.2605.Estimate of costs to economy of limiting greenhouse gas emissions.


TITLE III--ALLOCATING AND DISTRIBUTING ALLOWANCES


Subtitle A--Auctions


Sec.3101.Allocation for early auctions.


Sec.31 02.AlIocation for annual auctions.


Subtitle B--Early Action


Sec.3201.Allocation.


Sec.3202.Distribution.


Subtitle Co-States


Sec.3301.Allocation for energy savings.


Sec.3302.Allocation for States with programs that exceed Federal emission reduction targets.
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Sec.3304.Allocation for mass transit.


Subtitle D--Electricity Consumers


Sec:340I.Allocation.


Sec.3402.Distribution.


Sec.3403.Use.


Sec.3404.RepOlting.


Subtitle E--NaturaI Gas Consumers


Sec.350I.Allocation.


Sec.3502.Distribution.


Sec.3503.Use.


Sec.3504.Reporting.


Subtitle F--Bonus Allowances for Carbon Capture and Geological Sequestration


Sec.360I .Allocation.


Sec.3602.Qualifying projects.


Sec.3603 .Distribution.


. Sec.3604.IO-Year limit.
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Sec.370I.Allocation.
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Sec.3803.Allocation.
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Sec.3805.Intemational forest carbon activities.


Sec.3806.Reviews and discount.


Subtitle 1--Transition Assistance


Sec.3901.General allocation and distribution.


Sec.3902.Distributing emission allowances to owners and operators of fossil fuel-fired electric
power generating facilities.


Sec.3903.Distributing additional emission allowances to rural electric cooperatives.


Sec.3904.Distributing emission allowances to owners and operators of energy intensive mann­
factnring facilities.


Sec.3905.Distributing emission allowances to owners and operators of facilities and other en­
tities that produce or impOit petroleum-based fuel.


Sec.3906.Distlibuting emission allowances to hydrofluorocarbon producers and importers.


Subtitle J--Reducing Methane Emissions From Landfills and Coal Mines


Sec.3907.Allocation.


Sec.3908.Distribution.


TITLE IV--AUCTIONS AND USES OF AUCTION PROCEEDS


Subtitle A--Funds


Sec.41 OI.Establishment.


Sec.4102.Amounts in Funds.


Subtitle B--Climate Change Credit Corporation


Sec.420 I.Establishment.


Sec.4202.Applicable laws.


Sec.4203.Board of directors.
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Sec.4204.Review and audit by Comptroller General.


Subtitle C--Auctions


Sec.4301.Earlyauctions.


Sec.4302.Annnal auctions.


Subtitle D--Energy Technology Deployment


Sec.4401.General allocations.


Sec.4402.Zero- or low-carbon energy technologies deployment.


Sec.4403.Advanced coal and sequestration technologies program.


Sec.4404.Fnel from cellulosic biomass.


Sec.4405.Advanced technology vehicles mannfacturing incentive program.


Sec.4406.Sustainable energy program.


Subtitle E--Energy Consumers


Sec.4501.Proportions offunding availability.


Sec.4502.Rural energy assistance program.


Subtitle F--Climate Change Worker Training Program


Sec.460 I.Funding.


Sec.4602.Purposes.


Sec.4603.Establishment.


Sec.4604.Activities.


Sec.4605.Worker protections and nondiscrimination requirements.


Sec.4606.Workforce training and safety.


Subtitle G--Adaptation Program for Natural Resources in United States and Territories


Sec.4701.Definitions.


Sec.4702.Adaptation fund.


Subtitle H--International Climate Change Adaptation and National Secnrity Program
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Sec.480l.Findings.


Sec.4802.Pulposes.


Sec.4803.Estabiishment.


Sec.4804.Funding.


Subtitle I--Emergency Firefighting Programs


Sec.490I.Findings.


Sec.4902.Bureau of Land Management emergency firefighting program.


Sec.4903.Forest Service emergency firefighting program.


TITLE V--ENERGY EFFICIENCY


Subtitle A--Appliance Efficiency


Sec.51 Ol.Residential boilers.


Sec.5102.Regional variations in heating or cooling standards.


Subtitle B--Building Efficiency


Sec.520l.Updating State building energy efficiency codes.


Sec.5202.Conforming amendment.


TITLE VI--GLOBAL EFFORT TO REDUCE GREENHOUSE GAS EMISSIONS


Sec.600I.Definitions.


Sec.6002.Pulposes.


Sec.6003.Inteinational negotiations.


Sec.6004.Interagency review.


Sec.6005.Presidential determinations.


Sec.6006.Internationai reserve allowance program.


Sec.6007.Adjustment of international reserve allowance requirements.


TITLE VII--REVIEWS AND RECOMMENDATIONS
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Sec.700 I.National Academy of Sciences Reviews.


Sec.7002.Environmental Protection Agency review.


Sec.7003 .Environmental Protection Agency recommendations.


Sec.7004.Presidential recommendations.


Sec.7005.Adaptation assessments and plan.


Sec.7006.Study by Administrator of aviation sector greenhouse gas emissions.


TITLE VIII--FRAMEWORK FOR GEOLOGICAL SEQUESTRATION OF CARBON
DIOXIDE


·Sec.8001.National dlinking water regulations.


Sec.8002.Assessment of geological storage capacity for carbon dioxide.


Sec.8003.Study of the feasibility relating to construction ofpipelines and geological carbon
dioxide sequestration activities.


Sec.8004.Liabilities for closed geological storage sites.


TITLE IX--MISCELLANEOUS


Sec.900 l.Paramount interest waiver.


Sec.9002.Administrative procedure and judicial review.


Sec.9003.Retention of State authority.


Sec.9004.Tribal authority.


Sec.9005.Rocky Mountain Centers for Study of Coal Utilization.


Sec.9006.Sun grant center research on compliance with Clean Air Act.


Sec.9007.Authorization of appropriations.


TITLE X--CONTROL OF HYDROFLUOROCARBON CONSUMPTION


Sec. I000 I.Applicability.


Sec. I0002.Definitions.


Sec.10003.Cap on hydrofluorocarbon consumption and importation into United States.
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Sec. 10004.Hydrofluorocarbon consumption allowance account.


Sec. 10005.Allocation of hydrofluorocarbon consumption allowances.


Sec. 10006.Compliance obligation.


Sec.10007 .Sale, exchange, and other uses ofhydrofluorocarbon consumption allowances.


I
Sec. 10008.Allowance transfer system.


Sec.! 0009.Banking and borrowing.


Sec.l 001O.Hydrofluorocarbon destmction allowances.


TITLE XI--AMENDMENTS TO CLEAN AIR ACT


Sec. I IOOI.National recycling and emission reduction program.


Sec.!! 002.Servicing ofmotor vehicle air conditioners,


Sec.!l 003 .Carbon dioxide reduction.


SEC. 2. FINDINGS.


Congress finds that--


(l) unchecked global wanning poses a significant threat to-­


(A) the national security and economy ofthe United States;


(B) public health and welfare in the United States;


(C) the well-being of other countries; and


(D) the global environment;


(2) under the United Nations Framework Convention on Climate Change, done at New York
on May 9,1992, the United States is committed to stabilizing greenhouse gas concentrations in the
atmosphere at a level that will prevent dangerous anthropogenic interference with the climate sys­


tem;


(3) according to the Fourth Assessment Report of the Intergovenunental Panel on Climate
Change, stabilizing greenhouse gas concentrations in the atmosphere at a level that will prevent


dangerous interference with the climate system will require a global effort to reduce anthropogenic
greenhouse gas emissions worldwide by 50 to 85 percent below 2000 levels by 2050;


(4) prompt, decisive action is critical, since global warming pollutants can persist in the at­
mosphere for more than a century;


. !
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(5) the ingenuity of the people of the United States will allow the United States to become a
leader in curbing global wanning;


(6) it is possible and desirable to cap greenhouse gas emissions, from sources that together ac­
count for the majority of those emissions in the United States, at or slightly below the current level
in 2012, and to lower the cap each year between 2012 and 2050, on the condition that the system


includes--


(A) cost containment measures;


(B) periodic review ofrequirements;


(C) an aggressive program for deploying advanced energy technology;


(D) programs to assist low- and middle-income energy consumers; and


(E) programs to mitigate the impacts of any unavoidable global climate change;


(7) Congress may need to update the emissions caps in order to account for continuing scien­
tific data and steps taken, or not taken, by foreign countries;


(8) accurate emission data and timely compliance with the requirements of the greenhouse gas
emission reduction and trading program established under this Act are needed to ensure that reduc­
tions are achieved and to provide equity, efficiency, and openness in the market for allowances sub­


ject to the program;


(9) additional policies external to a cap-and-trade program may be required, including with
respect to--


(A) the transportation sector, where reducing greenhouse gas emissions requires changes
in vehicles, in fuels, and in consumer behavior; and


(B) the built environment, where reducing direct and indirect greenhouse gas emissions
requires changes in buildings, appliances; lighting, heating, cooling, and consumer behavior;


(10) significant and sustained domestic investments are required to support an aggressive pro­
gram for developing and deploying advanced technologies to reduce greenhouse gas emissions;


(11) all, or virtually all, emissions of greenhouse gases from the combustion of natural gas in
the United States should be reduced tlu'ough the inclusion in a cap-and-trade system of entities that


sell natural gas in the United States;


(12) including natural gas in a cap-and-trade system in the United States should be carried out
in a way that minimizes, to the extent feasible, the number of entities required to submit emission


allowances for the natural gas sold by the entities;


(13) including natural gas in a cap-and-trade system in the United States promotes substantial
reductions in total United States greenhouse gas emissions while also minimizing, to the extent fea­


sible, the activities within the industrial sector that necessitate the submission of emission ·allow­
ances;
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(14) emissions of sulfur dioxide, nitrogen oxides, and mercury to the atmosphere from coal­
fired elecliic power generating facilities in the United States inflicts harm on the public health,


economy, and natural resources ofthe United States;


(15) fossil fuel-fired electric power generating facilities emit approximately 67 percent of the
total sulfur dioxide emissions, 23 percent of the total nitrogen oxide emissions, 40 percent of the


total carbon dioxide emissions, and 40 percent ofthe total mercury emissions in the United States;


(16) while the reductions in emissions of sulfur dioxide, nitrogen oxides, and mercury that will
occur in the presence of a declining cap on the greenhouse gas emissions from coal-fired electric


power generating facilities are larger than those that would occur in the absence of such a cap, new,
stricter Federal limits on emissions of sulfur dioxide, nitrogen oxides, and mercury may still be


needed to protect public health; and


(17) many existing fossil fuel-fired eleCtric power generating facilities were exempted by
Congress from emissions limitations applicable to new and modified units based on an expectation


by Congress that, over time, the units would be retired or updated with new pollution control
equipment, but many of the exempted facilities nevertheless continue to operate and emit pollutants


at relatively high rates and without new pollution control equipment.


SEC. 3. PURPOSES.


The purposes of this Act are--


(1) to establish the core of a Federal program that will reduce United States greenhouse gas
emissions substantially enough between 2007 and 2050 to avert the catastrophic impacts of global


climate change; and


(2) to accomplish that purpose while preserving robust growth in the United States economy,
creating new jobs, and avoiding the imposition ofhardship on United States citizens.


SEC. 4. DEFINITIONS.


In this Act:


(1) ADDITIONAL; ADDITIONALlTY.--The terms 'additional' and 'additionality' mean the
extent to which reductions in greenhouse gas emissions or increases in sequestration are incremental


to business-as-usual, measured as the difference between--


(A) baseline greenhouse gas fluxes of an offset project; and


(B) greenhouse gas fluxes of the offset project.


(2) ADMINISTRATOR.--The term 'Administrator' means the Administrator of the Environ­
mental Protection Agency.


(3) BASELINE.--The term 'baseline' means the greenhouse gas flux or carbon stock that
would have OCCUlTed in the absence of an offset project.
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(4) BIOLOGICAL SEQUESTRATION; BIOLOGICALLY SEQUESTERED.--The terms
'biological sequestration' and 'biologically sequestered' mean--


(A) the removal of greenhouse gases from the atmosphere by biological means, such as by
growing plants; and


(B) the storage of those greenhouse gases in the plants or related soils.


(5) CARBON DIOXIDE EQUIVALENT.--The term 'carbon dioxide equivalent' means, for
each greenhouse gas, the quantity of the greenhouse gas that the Administrator detennines makes


the same contribution to global warming as I metric ton of carbon dioxide.


(6) CORPORATION.--The term 'Corporation' means the Climate Change Credit Corporation
established by section 4201 (a).


(7) COVERED FACILITY.--The term 'covered facility' means-­


(A) any facility that uses more than 5,000 tons of coal in a calendar year;


(B) any facility that is a natural gas processing plant or that produces natural gas in the
State of Alaska, or any entity that imports natural gas (including liquefied natural gas);


(C) any facility that in any year produces, or any entity that in any year imports, petro­
leum- or coal-based liquid or gaseous fuel, the combustion of which will emit a group I greenhouse
gas, assuming no capture and sequestration ofthat gas;


(D) any facility that in any year produces for sale or distribution, or any entity that in any
year imports, more than 10,000 carbon dioxide equivalents of chemicals that are group I greenhouse
gas, assuming no capture and destruction or sequestration ofthat gas; or


(E) any facility that in any year emits as a byproduct ofthe production of hydrochioro­
fluorocarbons more than 10,000 carbon dioxide equivalents ofhydr0 fluorocarbons.


(8) DESTRUCTION.--The term 'destruction' means the conversion ofa greenhouse gas by
thermal, chemical, or other means--


(A) to another gas with a low- or zero-global wroming potential; and


(B) for which credit given reflects the extent of reduction in global warming potential ac­
tuallyachieved.


(9) EMISSION ALLOWANCE.--The term 'emission allowance' means an authorization to
emit 1 carbon dioxide equivalent of greenhouse gas.


(10) EMISSION ALLOWANCE ACCOUNT.--The term 'Emission Allowance Account'
means the aggregate of emission allowances that the Administrator establishes for a calendar year.


(11) FACILITY.--The term 'facility' means--


(A) 1 or more buildings, structures, or installations located on 1 or more contiguous or ad­
jacent properties of an entity in the United States; and
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(B) at the option of the Administrator, any activity or operation that-- ­


(i) emits 10,000 carbon dioxide equivalents in any year; and


(ii) has a technical connection with the activities carried out at a facility, such as use of
transportation fleets, pipelines, transmission lines, and distribution lines, but that is not conducted or
located on the property of the facility.


(12) FAIR MARKET VALUE.--The term 'fair market value' means the average market price,
in a pflliicular calendar year, of an emission allowance.


(13) GEOLOGICAL SEQUESTRATION; GEOLOGICALLY SEQUESTERED.--The terms
'geological sequestration' and 'geologically sequestered' mean the permanent isolation of greenhouse


gases, without reversal, in geological formations, in accordance with part C of the Safe Drinking
Water Act (42 Us.c. 300h et seq.), as determined by the Administrator.


(14) GROUP I GREENHOUSE GAS.--The tenn 'group I greenhouse gas' means any of-­


(A) carbon dioxide;


(B) methane;


(C) nitrous oxide;


(D) sulfur hexafluoride; or


(E) a perfluorocarbon.


(15) GROUP II GREENHOUSE GAS.-"The term 'group II greenhouse gas' means a hydro­
fluorocarbon.


(16) LEAKAGE.--The term 'leakage' means--


(A) a significant unaccounted increase in greenhouse gas emissions by a facility or entity
caused by an offset project that produces an accounted reduction in greenhouse gas emissions, as
determined by the Administrator; or


(B) a significant unaccounted decrease in sequestration that is caused by an offset project
that results in an accounted increase in sequestration, as determined by the Administrator.


(17) LOAD-SERVING ENTITY.--The term 'load-serving entity' means an entity, whether
public or private--


(A) that has a legal, regulatory, or contractual obligation to deliver electricity to retail con­
sumers; and


(B) whose rates and costs are, except in the case of a registered electric cooperative, regu­
lated by a State agency, regulatory commission, municipality, or public utility district.


(18) NATURAL GAS PROCESSING PLANT.--The tenn 'natural gas processing plant' means
a facility in the United States that is designed to separate natural-gas liquids from natural gas.
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(19) NEW ENTRANT.--The tenn 'new entrant' means any facility that commences operation
on or after January 1,2008.


(20) OFFSET ALLOWANCE.--The telm 'offset allowance' means a unit of reduction in the
quantity of emissions or an increase in sequestration equal to I carbon dioxide equivalent at an en­


tity that is not a covered facility, where the reduction in emissions or increase in sequestration is
eligible to be used as an additional means of compliance for the submission requirements estab'­


lished under section 1202.


(21) OFFSET PROJECT.--The tenn 'offset project' means a domestic project, other than a
project at a covered facility, that reduces greenhouse gas emissions or increases terrestlial seques­


tration of carbon dioxide.


(22) PROJECT DEVELOPER.--The tenn 'project developer' means an individual or entity
implementing an offset project.


(23) QUANTITY OF REMAINDER EMISSION ALLOWANCES.--The tenn 'quantity of
remainder emission allowances' means the quantity of emission allowances established for a calen­


dar year, less the quantity of emission allowances obtained by multiplying--


(A) the quantity of emission allowances established for that year; by


(B) the percentage that con'esponds to that year in the table contained in section 310 I(c).


(24) RETAIL RATE FOR DISTRIBUTION SERVICE.--


(A) IN GENERAL.--The term 'retail rate for distribution service' means the rate that a
load-serving entity charges for the use of the system of the load-serving entity.


(B) EXCLUSION.--The term 'retail rate for distribution service' does not include any en­
ergy component of the rate.


(25) RETIRE AN EMISSION ALLOWANCE.--The telm 'retire an emission allowance'
means to disqualify an emission allowance for any subsequent use, regardless of whether the use is


a sale, exchange, or submission of the allowance in satisfying a compliance obligation.


(26) REVERSAL.--The tenn 'reversal' means an intentional or unintentional loss of seques­
tered carbon dioxide to the atmosphere in significant quantities, as detennined by the Administrator,


in order to accomplish the purposes of this Act in an effective and efficient manner.


(27) RURAL ELECTRIC COOPERATIVE.--The tenn 'lUral electlic cooperative' means a co­
operatively-owned association that was in existence as of October 18, 2007, and is eligible to re­


ceive loans under section 4 of the Rural Electrification Act of 1936 (7 u.s.c. 904).


(28) SEQUESTERED AND SEQUESTRATION.--The telms 'sequestered' and 'sequestration'
mean the capture, pennanent separation, isolation, or removal of greenhouse gases from the atmos-


(- phere, as detennined by the Administrator.
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. (29) STATE REGULATORY AUTHORITY.--The tenn 'State regulatory authority' means
any State agency that has ratemaking authority with respect to the retail rate for distribution service.


TITLE I--CAPPING GREENHOUSE GAS EMISSIONS


Subtitle A--Traclung Emissions


SEC. 1101. PURPOSE.


The purpose of this subtitle is to establish a Federal greenhouse gas registry that--


(1) is complete, consistent, transparent, and accurate;


(2) will collect reliable and accurate data that can be used by public and private entities to de­
sign efficient and effective energy security initiatives and greenhouse gas emission reduction strate­


gies; and


(3) will provide appropriate high-quality data to be used for implementing greenhouse gas re­
duction policies.


SEC. 1102. DEFINITIONS.


In this subtitle:


(1) AFFECTED FACILITY.-­


(A) IN GENERAL.--The term 'affected facility' means-­


(i) a covered facility;


(ii) another facility that emits a greenhouse gas, as detennined by the Administrator; and


(iii) at the option of the Administrator, a vehicle fleet with emissions ofmore than 10,000
«arbon dioxide equivalents in any year, assuming no double-counting of emissions.


(B) EXCLUSIONS.--The tenn 'affected facility' does not include any facility that-­


(i) is not a covered facility;


(ii) is owned or operated by a small business (as described in part 121 of title 13, Code of
Federal Regulations (or a successor regulation)); and


(iii) emits fewer than 10,000 carbon dioxide equivalents in any year.


(2) CARBON CONTENT.--The tenn 'carbon content' means the quantity of carbon (in carbon
dioxide equivalent) contained in a fuel.


(3) CLIMATE REGISTRY.--The tenn 'Climate Registry' means the greenhouse gas emissions
registry jointly established and managed by more than 40 States and Indian tribes to collect high­
quality greenhouse gas emission data from facilities, corporations, and other organizations to sup­
port various greenhouse gas emission reporting and reduction policies for the member States and


Indian tribes.
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(4) FEEDSTOCK FOSSIL FUEL.--The term 'feedstock fossilfuel' means fossil fuel used as
raw material in a manufacturing process.


(5) GREENHOUSE GAS EMISSIONS.--The term 'greenhouse gas emissions' means emis­
sions of a greenhouse gas, including--


(A) stationary combustion source emissions emitted as a result of combustion of fuels in
stationary equipment, such as boilers, furnaces, burners, turbines, heaters, incinerators, engines,
flares, and other similar sources;


(B) process emissions consisting of emissions from chemical or physical processes other
than combustion;


(C) fugitive emissions consisting of intentional and unintimtional emissions from equip­
ment leaks, such as joints, seals, packing, and gaskets, or from piles, pits, cooling towers, and other
similar sources; and


(D) biogenic emissions resulting from biological processes, such as anaerobic decomposi­
tion, nitrification, and denitrification.


(6) INDIAN TRlBE:--The term 'Indian tribe' has the meaning given the term in section 4 of
the Indian Self-Detel1nination and Education Assistance Act (25 Us.c. 450b).


(7) REGISTRY.--The term 'Registry' means the Federal greenhouse gas registry established
under section II 05(a).


(8) SOURCE.--The term 'source' means any building, structure, installation, unit, point, opera­
tion, vehicle, land area, or other item that emits or may emit a greenhouse gas.


SEC, 1103. REPORTING REQUIREMENTS.


(a) In General.--Subject to this section, each affected facility shall submit to the Adminis­
trator, for inclusion in the Registry, periodic reports, including annual and quarterly data, that--


(I) include the quantity and type of fossil fuels, including feedstock fossil fuels, that are ex­
tracted, produced, refined, imported, exported, or consumed at or by the facility;


(2) include the quantity of hydrofluorocarbons, perfluorocarbons, sulfur hexafluoride, nitrous
oxide, carbon dioxide that has been captured and sequestered, and other greenhouse gases gener­


ated, produced, imported, exported, or consumed at or by the facility;


(3) include the quantity of electricity generated, imported, exported, or consumed by or at the
facility, and information on the quantity of greenhouse gases emitted when the imported, exported,


or consumed electricity was generated, as determined by the Administrator;


(4)' include the aggregate quantity of all greenhouse gas emissions from sources at the facility,
including stationary combustion source emissions, process emissions, and fugitive emissions;
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(5) include greenhouse gas emissions expressed in metric tons of each greenhouse gas emitted
and in the quantity of carbon dioxide equivalents of each greenhouse gas emitted;


(6) include a list and description of sources of greenhouse gas emissions at the facility;


(7) quantify greenhouse gas emissions in accordance with the measurement standards estab­
lished under section 1104;


(8) include other data necessary for accurate and complete accounting of greenhouse gas
emissions, as determined by the Administrator;


(9) include an appropriate certification regarding the accuracy and completeness of reported
data, as determined by the Administrator; and


(l0) are submitted electronically to the Administrator, in such form and to such extent as may
be required by the Administrator.


(b) De Minimis Exemptions.--


(I) IN GENERAL.--The Administrator may detelmine--


(A) whether certain sources at a facility should be considered to be eligible for a de mini­
mis exemption from a requirement for reporting under subsection (a); and


(B) the level of greenhouse gases emitted from a source that would qualify for such an ex­
emption.


(2) FACTORS.--In making a determination under paragraph (1), th.e Administrator shall con­
sider the availability and suitability of simplified techniques and tools for quantifYing emissions and


the cost to measure those emissions relative to the purposes of this title, including the goal of col­
lecting complete and consistent facility-wide data.


(c) Verification of Report Required.--Before including the information from a report re­
quired under this section in the Registry, the Administrator shall verify the completeness and accu­
racy of the report using infOimation provided under this section, obtained under section 9002(c), or
obtained under other provisions of law.


(d) Timing.--


(1) CALENDAR YEARS 2004 THROUGH 2007.--For a baseline period of calendar years
2004 through 2007, each affected facility shall submit required annual data described in this section


to the Administrator not later than March 31, 2009.


(2) SUBSEQUENT CALENDAR YEARS.--For calendar year 2008 and each subsequent cal­
endar year, each affected facility shall submit quarterly data described in this section to the Admin­


istrator not later than 60 days after the end ofthe applicable quarter.


(e) No Effect on Other Requirements.--Nothing in this title affects any requirement in ef­
fect as of the date of enactment of this Act relating to the reporting of--
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(l) fossil fuel production, refining, importation, exportation, or consumption data;


(2) greenhouse gas emission data; or


(3) other relevant data.


SEC. 1104. DATA QUALITY AND VERIFICATION.


(a) Protocols and Methods.--


(1) IN GENERAL.--The Administrator shall establish by regulation, taking into account the
work done by the Climate Registry, comprehensive protocols and methods to ensure the accuracy,
completeness, consistency, and transparency of data on greenhouse gas emissions and fossil fuel


production, refining, importation, exportation, and consumption submitted to the Registry that in-
c1ude--


(A) accounting and rep011ing standards for fossil fuel production, refining, importation,
exportation, and consumption;


(B) a requirement that, where technically feasible, submitted data are monitored using
monitoring systems for fuel flow or emissions, such as continuous emission monitoring systems or
equivalent systems of similar rigor, accuracy, quality, and timeliness;


(C) a requirement that, if a facility has already been directed to monitor emissions of a
greenhouse gas using a continuous emission monitoring system under existing law, that system be
used in complying with this Act with respect to the greenhouse gas;


(D) for cases in which the Administrator determines that monitoring emissions with the
precision, reliability, accessibility, and timeliness similar to that provided by a continuous emission
monitoring system are not technologically feasible, standardized methods for calculating green­
house gas emissions in specific industries using other readily available and reliable information,
such as fuel consumption, materials consumption, production, or other relevant activity data, on the
condition that those methods do not underreport emissions, as compared with the continuous emis- .
sion monitoring system;


(E) information on the accuracy ofmeasurement and calculation methods;


(F) methods to avoid double-counting of greenhouse gas emissions;


(G) protocols to prevent an affected facility from avoiding the rep011ing requirements of
this title (such as by reorganizing into multiple entities or outsourcing activities that result in green­
house gas emissions); and


(H) protocols for verification of data submitted by affected facilities.


(2) BEST PRACTICES.--The protocols and methods developed under paragraph (1) shall in­
corporate and conform to the best practices fi'om the most recent Federal, State, and international


protocols for the measurement, accounting, reporting, and verification of greenhouse gas emissions
to ensure the accuracy, completeness, and consistency of the data.


(b) Verification; Information by Reporting Entities.--Each affected facility shall--
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(1) provide infonnation sufficient for the Administrator to verifY, in accordance with the pro­
tocols and methods developed under subsection (a), that the fossil fuel data and greenhouse gas


emission data of the affected facility have been completely and accurately reported; and


(2) ensure the submission or retention, for the 5-year period beginning on the date of provision
of the infonnation, of--


(A) data sources;


(B) infonnation on internal control activities;


(C) infOlmation on assumptions used in reporting emissions and fuels;


(D) unceliainty analyses; and


(E) other relevant data and information to facilitate the verification of reports submitted to
the Registry.'


(c) Waiver of RepOliing Requirements.--The Administrator may waive reporting require­
ments for specific facilities if the Administrator detetmines that sufficient and equally or more reli­
able data are available under other provisions oflaw.


(d) Missing Data.--Ifinfonnation, satisfactory to the Administrator, is not provided for an
affected facility, the Administrator shall--


(1) presclibe methods to estimate emissions for the facility for each period for which data are
missing, reflecting the highest emission levels that may reasonably have occurred during the period


for which data are missing; and


(2) take appropriate enforcement action pursuant to this section and section 9002(b).


SEC. 1105. FEDERAL GREENHOUSE GAS REGISTRY.


(a) Establishment.--The Administrator shall establish a Federal greenhouse gas registry.


(b) Administration.--ln establishing the Registry, the Administrator shall--


(I) design and operate the Registry;


(2) establish an advisory body that is broadly representative ofprivate enterprise, agriculture,
environmental groups, and State, tribal, and local govemments to guide the development and man­


agement of the Registry;


(3) provide coordination and technical assistance for the development of proposed protocols
and methods, taking ihto account the duties carried out by the Climate Registry, to be published by


the Administrator;


(4)(A) develop an electronic format for reporting under guidelines established under section
1I04(a)(I); and


(B) make the electronic fonnat available to reporting entities;
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(5) verify and audit the data submitted by reporting entities;


(6) establish consistent policies for calculating carbon content and greenhouse gas emissions
for each type of fossil fuel reported under section 1103;


(7) calculate carbon content and greenhouse gas emissions associated with the combustion of
fossil fuel data rep01ied by reporting entities;


(8) immediately publish on the Internet all information contained in the Registry, except in
any case in which publishing the information would result in a disclosure of--


(A) infonnation vital to national security, as determined by the President; or


(8) confidential business information that carulOt be derived from information that is oth­
erwise publicly available and that would cause significant calculable competitive hann ifpublished
(except that inf(llmation relating to greenhouse gas emissions shall not be considered to be confi­
dential business information).


(c) Third-Party Verification.--The Administrator may use the services of third parties that
have no conflicts of interest to verify reports required under section 1103.


(d) Regulations,--The Administrator shall--


(I) not later than 180 days after the date of enactment ofthis Act, propose regulations to carry
out this section; and


(2) not later than July I, 2008, promulgate final regulations to catTy out this section.


SEC. 1106. ENFORCEMENT.


(a) Civil Actions.--The Administrator may bring a civil action in United States district
court against the owner or operator of an affected facility that fails to comply with any requirement
of this subtitle.


(b) Penalty.--Any person that has violated or is violating this subtitle shall be subject to a
civil penalty of not more than $25,000 per day of each violation.


Subtitle B--Reducing Emissions


SEC. 1201. EMISSION ALLOWANCE ACCOUNT.


(a) In General.--The Administrator shall establish a separate quantity of emission allow­
ances for each of calendar years 2012 through 2050.


(b) Identification Numbers.--The Administrator shall assign to each emission allowance
established under subsection (a) a unique identification number that includes the calendar year for
which that emission allowance was established.


(c) Legal Status of Emission Allowances.--


(I) IN GENERAL.--An emission allowance shall not be a propeliy right.







Page 22
S. 3036


(2) TERMINATION OR LIMITATION.--Nothing in this Act or any other provision oflaw
limits the authority of the United States to terminate or limit an emission allowance.


(3) OTHER PROVISIONS UNAFFECTED.--Nothing in this Act relating to emission allow­
ances shall affect the application of, or compliance with, any other provision oflaw to or by a cov­


ered facility.


(d) Allowances for Each Calendar Year.--The numbers of emission allowances established
by the Administrator for each of calendar years 20 I2 through 2050 shall be as follows:


SEC. 1202. COMPLIANCE OBLIGATION.


(a) In General.--Not later than 90 days after the end of a calendar year, the owner or opera­
tor of a covered facility shall submit to the Administrator an emission allowance, an offset allow­
ance awarded pursuant to subtitle D of title II, or an international emission allowance obtained in
compliance with regulations promulgated under section 2502, for each carbon dioxide equivalent
of--


(1) group I greenhouse gas that was emitted by the use of coal by that covered facility duting
the preceding year;


(2) group I greenhouse gas that will, assuming no capture and sequestration of that gas, be
emitted from the use of any petroleum- or coal-based liquid or gaseous fuel that was produced or


imported by that covered facility duting the preceding year;


(3) group I greenhouse gas that was produced for sale or distribution or imported by that facil­
ity during the preceding year;


(4) group II greenhouse gas that was emitted as a byproduct of hydrochlorofluorocarbon pro­
duction;and


(5) group I greenhouse gas that will, assuming no capture and destruction or sequestration of
that gas, be emitted--


(A) from the use of natural gas that was, by that covered facility, processed, imported, or
produced and not reinjected into the field; or


(8) fi-om the use of natural gas liquids that were processed or imported by that covered fa­
cility during the preceding year.


(b) Requirements.--


(l) ASSUMPTIONS.--For the purpose of calculating the submission requirement under para­
graphs (2) through (5) of subsection (a), the Administrator shall, subject to subsections (e) through


(g), assume that no capture, sequestration, chemical retention, or other retention of a greenhouse gas
has occurred or will occur.
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(2) FACTORS FOR CONSIDERATION.--For the purpose of calculating the submis'sion re­
quirement under paragraph (I) of subsection (a), the Administrator shall take into account any met­


ric tons of carbon dioxide that the owner or operator has geologically sequestered dming the preced­
ing calendar year.


(c) Retirement ofAllowances.--Immediately upon receipt of an emission allowance under
subsection (a), the Administrator shall retire the emission allowance.


(d) Detennination of Compliance.--Not later than July 1 of each year, the Administrator
shall detennine whether the owners and operators of all covered facilities are in full compliance
with subsection (a) for the preceding year.


(e) Feedstock Credit.--If the Administrator detennines that an entity has used a petroleum­
or coal-based product, natural gas, or a natural gas liquid as a feedstock during any of calendar
years 2012 through 2050, such that no·group I greenhouse gas associated with that feedstock will be
emitted, the Administrator shall establish and distribute to that entity a quantity of emission allow­
ances equal to the quantity of emission allowances, offset allowances, or international emission al­
lowances submitted under subsection (a) for that petroleum- or coal-based product, natural gas, or
natural gas liquid.


(f) Sequestration Credit.--Ifthe Administrator determines that the owner or operator of a
covered facility that is subject to the submission requirement under any of paragraphs (2) through
(5) of subsection (a) has geologically sequestered carbon dioxide during any of calendar years 2012
through 2050, the Administrator shall establish and disttibute to that owner or operator a quantity of
emission allowances equal to the number ofmetric tons of carbon dioxide that the owner or opera­
tor geologically sequestered during that calendar year.


(g) Destmction Credit.--Ifthe Administrator determines that an entity has destroyed
greenhouse gas during any of calendar years 2012 through 2050, the Administrator shall establish
and distribute to that entity a quantity of emission allowances equal to the number of carbon dioxide
equivalents of greenhouse gas that the owner or operator destroyed during that calendar year.


SEC. 1203. PENALTY FOR NONCOMPLIANCE.


(a) Excess Emissions Penalty.--


(I) IN GENERAL.--The owner or operator of any covered facility that fails for any year to
submit to the Administrator by the deadline described in section 1202(a) or 2303, 1 or more of the
emission allowances due pursuant to either of those sections shall be liable for the payment to the


Administrator of an excess emissions penalty.


(2) AMOUNT.--The amount of an excess emissions penalty required to be paid under para­
graph (I) shall be, as detennined by the Administrator, an amount equal to the product obtained by


multiplying--


(A) the number of excess emission allowances that the owner or operator failed to submit;
and


(B) the greater of-­


(i) $200; or
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(ii) a dollar figure representing 3 times the mean market value of an emission allowance
during the calendar year for which the emission allowances were due.


(3) TIMING.--An excess emissions penalty required under this subsection shall be immedi­
ately due and payable to the Administrator, without demand, in accordance with such regulations as


shall be promulgated by the Administrator by the date that is I year after the date of enactment of
, this Act.


(4) DEPOSIT.--The Administrator shall deposit each excess emissions penalty paid under this
subsection in the Treasury of the United States.


(5) NO EFFECT ON LIABILITY.--An excess emissions penalty due and payable by the
owner or operator of a covered facility under this subsection shall not diminish the liability of the
owner or operator for any fine, penalty, or assessment against the owner or operator for the same


violation under any ot\;1er provision of this Act or any other law.


(b) Excess Emission Allowance.--


(I) IN GENERAL.--The owneror operator of a covered facility that fails for any year to sub­
mit to the Administrator by the deadline described in section 1202(a) or 2303 1 or more of the emis­
sion allowances due pursuant to either ofthose sections shall be liable to offset the excess emissions


by an equal quantity, in tons, during--


(A) the following calendar year; or


(B) such longer period as the Administrator may prescribe.


(2) PLAN.--


(A) IN GENERAL.--Not later than 60 days after the end of the calendar year during which
a covered facility emits excess emissions, the owner or operator ofthe covered facility shall submit
to the Administrator, and to the State in which the covered facility is located, a proposed plan to
achieve the required offsets for the excess emissions.


(B) CONDITION OF OPERATION.--Upon approval ofa proposed plan described in sub­
paragraph (A) by the Administrator, the plan, as submitted, modified, or conditioned, shall be con­
sidered'to be a condition ofthe operating permit for the covered facility, without further review or
revision of the permit.


(C) DEDUCTION OF ALLOWANCES.--For each covered facility that, in any calendar
year, emits excess emissions, the Administrator shall deduct, from emission allowances allocated to
the covered facility for the calendar year, or for succeeding years during which offsets are required,
emission allowances equal to the excess quantity, in tons, ofthe excess emissions.


(c) Prohibition.--It shall be unlawful for the owner or operator of any facility liable for a
penalty and offset under this section to fail--


(I) to pay the penalty in accordance with this section;
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(2) to provide, and thereafter comply with, a proposed plan for compliance as required by sub­
section (b)(2); and


(3) to offset excess emissions as required by subsection (b)(I).


(d) No Effect on Other Section.--Nothing in this subtitle limits or otherwise affects the ap­
plication of section 9002(b).


SEC. 1204. RULEMAKING.


Not later than 2 years after the date of enactment ofthis Act, the Administrator shall, by
rule, expand the definition of the term 'covered facility' to ensure the inclusion of all greenhouse gas
emissions from natural gas emitted, flared during production or processing, or sold for use in the
United States.


TITLE II--MANAGING AND CONTAINING COSTS EFFICIENTLY


Subtitle A--Trading


SEC. 2101. SALE, EXCHANGE, AND RETIREMENT OF EMISSION ALLOWANCES.


Except as otherwise provided in this Act, the lawful holder of an emission allowance may,
without restriction, sell, exchange, transfer, submit for compliance in accordance with section 1202,
or retire the emission allowance.


SEC. 2102. NO RESTRICTION ON TRANSACTIONS.


The privilege of purchasing, holding, selling, exchanging, and retiring emission allow­
ances shall not be restricted to the owners and operators of covered facilities.


SEC. 2103. ALLOWANCE TRANSFER SYSTEM.


(a) In General.--Not later than 18 months after the date of enactment of this Act, the Ad­
ministrator shall promulgate regulations to carry out the provisions of this Act relating to emission
allowances, including regulations providing that the transfer of emission allowances shall not be
effective until such date as a written certification of the transfer, signed by a responsible official of
each patiy to the transfer, is received and recorded by the Administrator in accordance with those
regulations.


(b) Transfers.--


(I) IN GENERAL.--Theregulations promulgated under subsection (a) shall petmit the trans­
fer of allowances prior to the issuance of the allowances.


(2) DEDUCTION AND ADDITION OF TRANSFERS.--A recorded pre-allocation transfer of
allowances shall be--


(A) deducted by the Administrator from the number of allowances that would otherwise be
distributed to the transferor; and


(B) added to those allowances distributed to the transferee.


SEC. 2104. ALLOWANCE TRACKING SYSTEM.
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The regulations promulgated under section 2103(a) shall include a system for issuing, re­
cording, and tracking emission allowances that shall specify all necessary procedures and require­
ments for an orderly and competitive functioning of the emission allowance system.


Subtitle B--Bankillg


SEC. 2201. INDICATION OF CALENDAR YEAR.


An emission allowance submitted to the Administrator by the owner or operator of a cov­
ered facility in accordance with section 1202(a) shall not be required to indicate in the identification
number of the emission allowance the calendar year for which the emission allowance is submitted.


SEC. 2202. EFFECT OF TIME.


The passage of time shall not, by itself, cause an emission allowance to be retired or oth­
elwise diminish the compliance value of the emission allowance.


Subtitle C--Borrmving


SEC. 2301. REGULATIONS.


(a) In General.--Not later than 3 years after the date of enactment of this Act, the Adminis­
trator shall promulgate regulations under which, subject to subsection (b), the owner or operator of a
covered facility may--


(1) bon'ow emission allowances from the Administrator; and


(2) for a calendar year, submit borrowed emission allowances to the Administrator in satisfac­
tion ofup to 15 percent ofthe compliance obligation under section 1202(a).


(b) Limitation.--An emission allowance borrowed under subsection (a) shall be an emis­
sion allowance established by the Administrator for a specific future calendar year under subsection
1201(a).


SEC. 2302. TERM.


The owner or operator of a covered facility shall not submit, and the Administrator shall
not accept, a borrowed emission allowance in partial satisfaction of the compliance obligation under
section 1202(a) for any calendar year that is more than 5 years earlier than the calendar year in­
cluded in the identification number of the borrowed emission allowance.


SEC. 2303. REPAYMENT WITH INTEREST.


For each borrowed emission allowance submitted in partial satisfaction of the compliance
obligation under subsection 1202(a) for a particular calendar year (referred to in this section as the
'use year'), the number of emission allowances that the owner or operator is required to submit un­
der section 1202(a) for the year from which the borrowed emission allowance was taken (referred to
in this section as the 'source year') shall be increased by an amount equal to the product obtained by
multiplying--


(I) 1.1; and
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(2) the number ~f years beginning after the use year and before the source y~ar.


Subtitle D--Offsets


SEC. 2401. OUTREACH INITIATIVE ON REVENUE ENHANCEMENT FOR AGRI­
CULTURAL PRODUCERS.


(a) Establishment.--The Secretary of Agriculture, acting through the Chiefofthe Natural
Resources Conservation Service, the Chief of the Forest Service, the Administrator of the Coopera­
tive State Research, Education, and Extension Service, and land-grant colleges and universities, in
consultation with the Administrator and the heads of other appropriate departments and agencies,
shall establish an outreach initiative to provide information to agricultural producers, agricultural
organizations, foresters, and other landowners about opportunities under this subtitle to eam new
revenue.


(b) Components.--The initiative under this section--


(I) shall be designed to ensure that, to the maximum extent practicable, agticultural organiza­
tions and individual agricultural producers, foresters, and other landowners receive detailed practi­


cal infomlation about--


(A) opportunities to earn new revenue under this subtitle;


(B) measurement protocols, monitoring, vetifying, inventorying, registering, insuting, and
marketing offsets under this title;


(C) emerging domestic and international markets for energy crops, allowances, and off­
sets; and


(D) local, regional, and national databases and aggregation networks to facilitate achieve­
ment, measurement, registration, and sales of offsets;


(2) shall provide--


(A) outreach matetials, including the handbook published under subsection (c), to inter­
ested parties;


(B) workshops; and


(C) technical assistance; and


(3) may include the creation and development ofregional marketing centers or coordination
with existing centers (including centers within the Natural Resources Conservation Service or the


Cooperative State Research, Education, and Extension Service or at land-grant colleges and univer­
sities).


(c) Handbook.--


(l) IN GENERAL.--Not later than 2 years after the date of enactment of this Act, the Secre­
tary of Agriculture, in consultation with the Administrator and after an opportunity for public com­
ment, shall publish a handbook for use by agticultural producers, agticultural cooperatives, forest-
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ers, other landowners, offset buyers, and other stakeholders that provides easy-to-use guidance on
achieving, reporting, registering, and marketing offsets.


(2) DISTRIBUTION.--The Secretary of Agriculture shall ensure, to the maximum extent prac­
ticable, that the handbook--


(A) is made available through the Internet and in other electronic media;


(B) includes, with respect to the electronic form of the handbook described in subpara­
graph (A), electronic fonus and calculation tools to facilitate the petition process described in sec­
tion 2404; and


(C) is distributed widely through land-grant colleges and universities and other appropriate
institutions.


SEC. 2402. ESTABLISHMENT OF DOMESTIC OFFSET PROGRAM.


(a) Aitemative Means ofCompliance.--Beginning with calendar year 2012, the owner or
operator of a covered entity may satisfy up to IS percent of the total allowance submission require­
mentofthe covered entity under section 1202(a) by submitting offset allowances generated in ac­
cordance with this subtitle.


(b) Regulations Required.--


(1) IN GENERAL.--Not later than 18 months after the date of enactment of this Act, the Ad­
ministrator, in conjunction with the Secretary of Agriculture, shall promulgate regulations authoriz­


ing the issuance and certification of offset allowances.


(2) CERTAIN SOURCES.--


(A) IN GENERAL.--For offsets from sources of greenhouse gases not linked to agricul­
tnral, forestry, or other land use-related projects, the regulations promulgated under this subsection
shall require that the owner of the project establish the project baseline and register emissions under
the Federal Greenhouse Gas Registry established under'section 1105.


(B) REQUIREMENT.--The regulations described in subparagraph (A) shalI--


(i) authorize the issuance and certification of offset allowances for greenhouse gas emis­
sion reductions below the project baseline; and.


(ii) ensure that those offsets represent real, verifiable, additional, permanent, and enforce­
able reductions in greenhouse gas emissions or increases in sequestration.


(3) AGRICULTURAL, FORESTRY, AND OTHER LAND USE-RELATED PROJECTS.-­
For offsets from certain agricnltural, forestry, and other land nse-related projects undertaken within
the United States, the regulations promulgated under this subsection shall include provisions that--


(A) ensure that those offsets represent real, verifiable, additional, permanent, and enforce­
able reductions in greenhouse gas emissions or increases in biological sequestration;


(B) specify the types of offset projects eligible to generate offset allowances, in accor­
dance with section 2403;
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(C) establish procedures for project initiation and approval, in accordance with section
2404;


(D) establish procedures to monitor, quantify, and discount reductions in greenhouse gas
emissions or increases in biological sequestration, in accordance with subsections (d) through (g) of
section 2404;


(E) establish procedures for third-party verification, registration, and issuance of offset al­
lowances, in accordance with section 2405;


(F) ensure permanence of offsets by mitigating and compensating for reversals, in accor­
dance with section 2406; and


(G) assign a unique serial number to each offset allowance issued under this section.


(c) Offset Allowances Awarded.--The Administrator shall issue offset allowances for
qualifying emission reductions and biological sequestrations from offset projects that satisfy the ap­
plicable requirements ofthis subtitle.


(d) Ownership.--Initial ownership of an offset allowance shall lie with a project developer,
unless otherwise specified in a legally-binding contract or agreement.


(e) Transferability.--An offset allowance generated pursuant to this subtitle may be sold,
traded, or transfened, on the coriditions that--


(1) the offset allowance has not expired or been retired or canceled; and


(2) liability and responsibility for mitigating and compensating for reversals of registered off­
set allowances is specified in accordance with section 2406(b).


SEC. 2403. ELIGIBLE OFFSET PROJECT TYPES.


(a) In General.--Offset allowances from agricultural, forestry, and other land use-related
projects shall be limited to those allowances achieving an offset of 1 or more greenhouse gases by a
method other than a reduction of combustion of greenhouse gas-emitting fuel.


(b) Categories of Eligible Offset Projects.--Subject to the requirements promulgated pur­
suant to section 2402(b), the types of operations eligible to generate offset allowances under this
subtitle include--


(I) agricultural and rangeland sequestration and management practices, including-­


(A) altered tillage practices;


(B) winter cover cropping, continuous cropping, and other means to increase biomass re­
tumed to soil in lieu ofplanting followed by fallowing;


(C) conversion of cropland to rangeland or grassland, on the condition that the land has
been in nonforest use for at least 10 years before the date of initiation of the project;


(D) reduction of nitrogen fertilizer use or increase in nitrogen use efficiency;


(E) reduction in the frequency and duration of flooding of rice paddies; and


(F) reduction in carbon emissions from organic soils;







Page 30
8.3036


(2) changes in carbon stocks attributed to land use change and forestry activities limited to-­


(A) afforestation or reforestation of acreage not forested as of October 18,2007; and


(B) forest management resulting in an increase in forest stand volume;


(3) manure management and disposal, including-­


(A) waste aeration; and


(B) methane capture and combustion;


(4) subject to the requirements of this subtitle, any other terrestrial offset practices identified
by the Administrator, including--


(A) the capture or reduction of fugitive greenhouse gas emissions for which no covered fa­
cility is required under section 1202(a) to submit any emission allowances, offset allowances, o~
intemational emission allowances;


(B) methane capture and combustion at nonagricultural facilities; and


(C) other actions that result in the avoidance or reduction of greenhouse gas emissions in
accordance with section 2402; and


(5) combinations of any of the offset practices described in paragraphs (l) tlu·ough (4).


SEC. 2404. PROJECT INITIATION AND APPROVAL.


(a) Project Approval.--A project developer--


(1) may submit a petition for offset project approval at any time following the effective date of
regulations promulgated under section 2402(b); but


(2) may not register or issue offset allowances until such approval is received and until after
the emission reductions or sequestrations supporting the offset allowances have actually occurred.


(b) Petition Process.--Prior to offset registration and issuance of offset allowances, a pro­
ject developer shall submit a petition to the Administrator, consisting of--


(1) a copy of the monitoring and quantification plan prepared for the offset project, as de­
sclibed under subsection (d);


(2) a greenhouse gas initiation certification, as described under subsection (e); and


(3) subject to the requirements of this subtitle, any other infOlmation identified by the Admin­
istrator in the regulations promulgated under section 2402 as necessary to meet the objectives of this


subtitle.


(c) Approval and Notification.--
,.
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(1) IN GENERAL.--Not later than 180 days after the date on which the Administrator·receives
a complete petition under subsection (b), the Administrator shall--


(A) determine whether the monitoring and quantification plan satisfies the applicable re­
quirements of this subtitle;


(8) determine whether the greenhouse gas initiation celtificatiori indicates a significant
deviation in accordance with subsection (e)(3);


(C) notify the project developer of the determinations under subparagraphs (A) and (8);
and


(D) issue offset allowances for approved projects.


(2) APPEAL.--The Administrator shall establish mechanisms for appeal and review of deter­
minations made under this subsection.


(d) Monitoling and Quantification.--


(1) IN GENERAL.--A project developer shall make use of the standardized tools and methods
described in this section to monitor, quantify, and discount reductions in greenhouse gas emissions


or increases in sequestration.


(2) MONITORING AND QUANTIFICATION PLAN.--A monitoring and quantification plan
shall be used to monitor, quantify, and discount reductions in greenhouse gas emissions or increases


in sequestration as described by this subsection.


(3) PLAN COMPLETION AND RETENTION.--A monitoring and quantification plan shall
be--


(A) completed for all offset projects prior to offset project initiation; and


(8) retained by the project developer for the duration ofthe offset project.


(4) PLAN REQUIREMENTS.--Subject to section 2402, the Administrator, in conjunction
with the Secretary of Agriculture, shall specify the required components of a monitoring and quanti-


fication plan, including--


(A) a description of the offset project, including project type;


(8) a determination of accounting periods;


(C) an assigrunent of reporting responsibility;


(D) the contents and timing ofpublic reports, including summaries of the original data, as
well as the results of any analyses;


(E) a delineation of project boundaries, based on acceptable methods and formats;


(F) a description of which of the monitoring and quantification tools developed under sub­
section (f) are to be used to monitor and quantifY changes in greenhouse gas fluxes or carbon stocks
associated with a project;
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(G) a description of which ofthe standardized methods developed under subsection (g) to
be used to detennine additionality, estimate the baseline carbon, and discount for leakage;


(H) based on the standardized methods chosen in subparagraphs (F) and (G), a determina­
tion of uncertainty in accordance with subsection (h);


(I) what site-specific data, if any, will be used in monitoring, quantification, and the de­
termination of discounts;


(J) a description of procedures for use in managing and storing data, including quality­
control standards and methods, such as redundancy in case records are lost;


(K) subject to the requirements of this subtitle, any other information identified by the
Administrator or the Secretary ofAgriculture as being necessary to meet the objectives of this subti­
tle; and


(L) a description ofthe risk of reversals for the project, including any way in which the
proposed project may alter the risk of reversal for the project or other projects in the area.


(e) Greenhouse Gas Initiation Certification.--


(1) IN GENERAL.--In reviewing a petition submitted under subsection (b), the Administrator
shaH seek to exclude each activity that undermines the integrity of the offset program established


under this subtitle, such as the conversion or clearing of land, or marked change in management re­
gime, in anticipation of offset project initiation.


(2) GREENHOUSE GAS INITIATION CERTIFICATION REQUIREMENTS.--A green­
house gas initiation certification developed under this subsection shall include--


(A) the estimated greenhouse gas flux or carbon stock for the offset project for each of the
4 complete calendar years preceding the effective date of the regulations promulgated under section
2402(b); and


(B) the estimated greenhouse gas flux or carbon stock for the offset project, averaged
across each of the 4 calendar years preceding the effective date of the regulations promulgated un­
der section 2402(b).


(3) DETERMINATION OF SIGNIFICANT DEVIATION.--Based on standards developed by
the Administrator, in conjunction with the Secretary of Agriculture--


(A) each greenhouse gas initiation certification submitted pursuant to this section shall be
reviewed; and


(B) a determination shall be made as to whether, as a result of activities or behavior incon­
sistent with the purposes of this title, a significant deviation exists between the average annual
greenhouse gas flux or carbon stock and the greenhouse gas flux or carbon stock for a given year.


(4) ADJUSTMENT FOR PROJECTS WITH SIGNIFICANT DEVIATION.--In the case of a
significant deviation, the Administrator shall adjust the number of allowances awarded in order to


account for the deviation.


(f) Development of Monitoring and Quantification Tools for Offset Projects.--
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(l) IN GENERAL.--Subject to section 2402(b), the Administrator, in conjunction with the
Secretary of Agriculture, shall develop standardized tools for use in the monitoring and quantifica­
tion of changes in greenhouse gas fluxes or carbon stocks for each offset project type listed under


section 2403(b).


(2) TOOL DEVELOPMENT.--The tools used to monitor and quantify changes in greenhouse
gas fluxes or carbon stocks shall, for each project type, include applicable--


(A) statistically-sound field and remote sensing sampling methods, procedures, techniques,
protocols, or programs;


(B) models, factors, equations, or look-up tables; and


(C) any other process or tool considered to be acceptable by the Administrator, in conjunc­
tion with the Secretary of Agt1culture.


(g) Development of Accounting and Discounting Methods.--


(l) IN GENERAL.--The Administrator, in consultation with the Secretary of Agriculture,
shall--


(A) develop standardized methods for use in accounting for additionality and unceltainty,
estimating the baseline, and discounting for leakage for each offset project type listed under section
2403(b); and


(B) require that leakage be subtracted from reductions in greenhouse gas emissions or in­
creases in sequestration attributable to a project.


(2) ADDITlONALITY DETERMINATION AND BASELINE ESTIMATION.--The stan­
dardized methods used to detelmine additionality and establish baselines shall, for each project


type, at a minimum--


(A) in'the case of a sequestration project, determine the greenhouse gas flux and carbon
stock on comparable land identified on the basis of--


(i) similarity in cun'ent management practices;


(ii) similarity of regional, State, or local policies or programs; and


(iii) similarity in geographical and biophysical characteristics;


(B) in the case of an emission reduction project, use as a basis emissions from comparable
land or facilities; and


(C) in the case of a sequestration project or emission reduction project, specify a selected
time period.


(3) LEAKAGE.--The standardized methods used to determine and discount for leakage shall,
at a minimum, take into consideration--


(A) the scope ofthe offset system in terms of activities and geography covered;


(B) the markets relevant to the offset project;
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(C) emission intensity per unit of production, both insfde and outside of the offset project;
and


(D) a time period sufficient in length to yield a stable leakage rate.


(h) Uncertainty for Agricultural and Forestry Projects.--


(l) IN GENERAL.--The Administrator, in conjunction with the Secretary of Agriculture, shall
develop standardized methods for use in determining and discounting for uncertainty for each offset


project type listed under section 2403(b).


(2) BASIS.--The standardized methods used to determine and discount for uncettainty shall be
based on--


(A) the robustness and rigor of the methods used by aproject developer to monitor and
quantify changes in greenhouse gas fluxes or carbon stocks;


(B) the robustness and rigor of methods used by a project developer to detetmine addition­
ality and leakage; and


(C) an exaggerated proportional discount that increases relative to uncettainty, as deter­
mined by the Administrator, in conjunction with the Secretary of Agriculture, to encourage better
measurement and accounting.


(i) Acquisition ofNew Data and Review of Methods for Agricultural and Forestry Pro-
jects.--The Administrator, in conjunction with the Secretary of Agriculture, shall-- (


(l) establish a comprehensive field sampling program to improve the scientific bases on which
the standardized tools and methods developed under this section are based; and


(2) review and revise the standardized tools and methods developed under this section, based
on--


'(A) validation of existing methods, protocols, procedures, techniques, factors, equations,
or models;


(B) development of new methods, protocols, procedures, techniques, factors, equations, or
models;


(C) increased availability of field data or other datasets; and


(D) any other information identified by the Administrator, in conjunction with the Secre­
tary ofAgriculture, that is necessary to meet the objectives of this subtitle.


(j) Exclusion.--No activity for which any emission allowances are received under subtitle
G oftitle III shall generate offset allowances under this subtitle.


SEC. 2405. OFFSET VERIFICATION AND ISSUANCE OF ALLOWANCES.


(a) In General.--Offset allowances may be claimed for net emission reductions or increases
in sequestration annually, after accounting for any necessary discounts in accordance with section
2404, by submitting a verification report for an offset project to the Administrator.


(b) Offset Velification.--
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(1) SCOPE OF VERIFICATION.--A verification report for an offset project shall-­


(A) be completed by a verifier accredited in accordance with paragraph (3); and


(B) shall be developed taking into consideration--


(i) the information and methodology contained within a monitoring and quantification
plan;


(ii) data and subsequent analysis of the offset project, including--


(I) quantification of net emission reductions or increases in sequestration;


(II) detelmination of additionality;


(III) calculation of leakage;


(IV) assessment of pelmanence;


(V) discounting for uncertainty; and


(VI) the adjustment of net emission reductions or increases in sequestration by the dis­
counts determined under clauses (II) tluough (V); and


(iii) subject to the requirements of this subtitle, any other information identified by the
Administrator as being necessary to achieve the purposes of this subtitle.


(2) VERIFICATION REPORT REQUIREMENTS.--The Administrator shall specify the re-
quired components of a vetification report, including--


(A) the quantity of offsets generated;


(B) the amount of discounts applied;


(C) an assessment of methods (and the appropriateness of those methods);


(D) an assessment of quantitative en'ors or omissions (and the effect of the errors or omis­
sions on offsets);


(E) any potential conflicts of interest between a verifier and project developer; and


(F) any other provision that the Administrator considers to be necessary to achieve the
purposes of this subtitle.


(3) VERIFIER ACCREDITATION.--


(A) IN GENERAL.--Not later than 18 months after the date of enactment of this Act, the
Administrator shall promulgate regulations establishing a process and requirements for accredita­
tion by a third-party verifier that has no conflicts of interest.


(B) PUBLIC ACCESSIBILITY.--Each vetifier meeting the requirements for accreditation
in accordance with this paragraph shall be listed in a publicly-accessible database, which shall be
maintained and updated by the Administrator.


(c) Registration and Awarding ofOffsets.-







Page 36
S.3036


(I) IN GENERAL.--Not later than 90 days after the date on which the Administrator receives
a verification report required under subsection (b), the Administrator shall--


(A) detennine whether the offsets satisfy the applicable requirements ofthis subtitle; and


(B) notify the project developer of that detennination.


(2) AFFIRMATIVE DETERMINATION.--In the case of an affinnative determination under
paragraph (1), the Administrator shall--


(A) register the offset allowances in accordance with this subtitle; and


(B) issue the offset allowances.


(3) APPEAL AND REVIEW.--The Administrator shall establish mechanisms for the appeal
and review of detenninations made under this subsection.


SEC. 2406. TRACKING OF REVERSALS FOR SEQUESTRATION PROJECTS.


(a) Reversal Certification.--


(1) IN GENERAL.--Subject to section 2402, the Administrator shall promulgate regulations
requiring the submission of a reversal cetiification for each offset project on an annual basis follow­


ing the registration of offset allowances.


(2) REQUIREMENTS.--A reversal certification submitted in accordance with this subsection
shall state--


(A) whether any unmitigated reversal relating to the offset project has occurred in the year
preceding the year in which the cetiification is snbmitted; and


(B) the quantity of each unmitigated reversal.


(b) Effect on Offset Allowances.--


(1) INVALIDITY.--The Administrator shall declare invalid all offset allowances issued for
any offset project that has undergone a complete reversal.


(2) PARTIAL REVERSAL.-- In the case of an offset project that has undergone a patiial re­
versal, the Administrator shall render invalid offset allowances issued for the offset project in direct


proportion to the degree of reversal.


(c) Accountability for. Reversals.--Liability and responsibility for compensation of a rever­
sal of a registered offset allowance under subsection (a) shall lie with the owner of the offset allow­
ance, as described in section 2402.


(d) Compensation for Reversals.--The unmitigated reversal of lor more registered offset
allowances that were submitted for the purpose of compliance with section 1202(a) shall require the
submission of--


(l) an equal-number of offset allowances; or
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(2) a combination of offset allowances and emission allowances equal to the unmitigated re­
versal.


(e) Project Termination.--A project developer may cease participation in the domestic off­
set program established under this subtitle at any time, on the condition that any registered allow­
ances awarded for increases in sequestration have been compensated for by the project developer
through the submission of an equal number of any combination of offset allowances and emission
allowances.


SEC. 2407. EXAMINATIONS.


(a) Regulations.--Not later than 2 years after the date of enactment of this Act, the Admin­
istrator, in conjunction with the Secretary of Agriculture, shall promulgate regulations governing
the examination and auditing of offset allowances.


(b) Requirements.--The regulations promulgated under this section shall specifically con-
sider--


(l) principles for initiating and conducting examinations;


(2) the type or scope of examinations, including-­


(A) reporting and recordkeeping; and


(B) site review or visitation;


(3) the rights and privileges of an examined party; and


(4) the establishment of an appeal process.


SEC. 2408. TIMING AND THE PROVISION OF OFFSET ALLOWANCES.


(a) Initiation of Offset Projects.--An offset project that commences operation on or after
the effective date of regulations promulgated under section 2407(a) shall be eligible to generate off­
set al10wances under this subtitle if the offset project meets the other applicable requirements of this
subtitle.


(b) Pre-Existing Projects.--


(1) IN GENERAL.--The Administrator may allow for the transition into the Registry of offset
projects and banked offset allowances that, as of the effective date of regulations promulgated under


section 2407(a), are registered under or meet the standards of the Climate Registry, the California
Action Registry, the GHG Registry, the Chicago Climate Exchange, the GHG CleanProjects Regis­
try, or any other Federal, State, or private rep011ing programs or registries ifthe Administrator de­


termines that such other offset projects and banked offset al10wances under those other programs or
registries satisfy the applicable requirements of this subtitle.


(2) EXCEPTION.--An offset allowance that is expired, retired, or canceled under any other
offset program, registry, or market as of the effective date of regulations promulgated under section


2407(a) shall be ineligible for transition into the Registry.


SEC. 2409. OFFSET REGISTRY.
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In addition to the requirements established by section 2404, an offset allowance registered
under this subtitle shall be accompanied in the Registry by--


(I).a verification repmi submitted pursuant to section 2405(a);


(2) a reversal celiification submitted pursuant to section 2406(b); and


(3) subject to the requirements of this subtitle, any other information identified by the Admin­
istrator as being necessary to achieve the purposes of this subtitle.


SEC. 2410. ENVIRONMENTAL CONSIDERATIONS.


(a) Coordination To Minimize Negative Effects.--In promulgating regulations under this
subtitle, the Administrator, in conjunction with the Secretary of Agriculture, shall act (including by
rejecting projects, if necessary) to avoid or minimize, to the maximum extent practicable, adverse
effects on human health or the environment resulting from the implementation of offset projects un­
der this subtitle.'


(b) Report on Positive Effects.--Not later than 2 years after the date of enactment of this
Act, the Administrator, in conjunction with the Secretary of Agriculture, shall submit to Congress a
report detailing--


(I) the incentives, programs, or policies capable of fostering improvements to human health or
the environment in conjunction with the implementation of offset projects under this subtitle; and


(2) the cost of those incentives, programs, or policies.


(c) Use of Native Plant Species in Offset Projects.--Not later than 18 months after the date
of enactment of this Act, the Administrator, in conjunction with the Secretary of Agriculture, shall
promulgate regulations for the selection, use, and storage of native and nonnative plant materials--


(1) to ensure native plant materials are given primary consideration, in accordance with appli­
cable Department of Agriculture guidance for use of native plant materials;


(2) to prohibit the use of Federal- or State-designated noxious weeds; and


(3) to prohibit the use of a species listed by a regional or State invasive plant council within
the applicable region or State.


SEC. 2411. PROGRAM REVIEW.


Not later than 5 years after the date of enactment ofthis Act, and periodically thereafter,
the Administrator, in conjunction with the Secretary of Agriculture, shall review and revise, as nec­
essary to achieve the purposes of this Act, the regulations promulgated under this subtitle.


SEC. 2412. RETAIL CARBON OFFSETS.


(a) Definition of Retail Carbon Offset.--In this section, the term 'retail carbon offset' means
any carbon credit or carbon offset that cannot be used in satisfaction of any mandatory compliance
obligation under a regulatory system for reducing greenhouse gas emissions.
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(b) Qualifying Levels and Requirements.--Not later than January I, 2009, the'Administra­
tor shall establish new qualifying levels and requirements for Energy Star certification for retail
carbon offsets, effective beginning January I, 20 I O.


Subtitle E--International Emission Allowances


SEC. 2501. USE OF INTERNATIONAL EMISSION ALLOWANCES.


The owner or operator of a covered facility may satisfy up to IS percent of the allowance
submission requirement of the covered facility under section 1202(a) by submitting emission allow­
ances obtained on a foreign greenhouse gas emissions trading market, on the condition that the Ad­
ministrator has certified the market in accordance with the regulations promulgated pursuant to sec­
tion 2502(a).


SEC. 2502. REGULATIONS.


(a) In General.--Not later than 2 years after the date of enactment of this Act, the Adminis­
trator shall promnlgate regulations, taking into consideration protocols adopted in accordance with
the United Nations Framework Convention on Climate Change, done at New York on May 9, 1992-


(I) approving the use under this subtitle of emission allowances from such foreign greenhouse
gas emissions trading markets as the regulations may establish; and


(2) permitting the use of intemational emission allowances from the foreign country that is­
sued the emission allowances.


(b) Requirements.--The regulations promulgated under subsection (a) shall require that, in
order to be approved for use under this subtitle--


(I) an emission allowance shall have been issued bya foreign country pursuant to a govern­
mental program that imposes mandatory absolute tonnage limits on greenhouse gas emissions from
the foreign counh'y, or I or more industry sectors in that country, pursuant to protocols described in


subsection (a); and


(2) the governmental program be of comparable stringency to the program established by this
Act, including comparable monitoring, compliance, and enforcement.


SEC. 2503. FACILITY CERTIFICATION.


The owner or operator of a covered facility who submits an international emission allow­
ance under this subtitle shall celtify that the allowance has not been retired from use in the registry
of the applicable foreign country.


Subtitle F--Carbon Market Efficiency Board


SEC. 2601. PURPOSES.


The purposes ofthis subtitle are--
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(1) to ensure that the imposition of limits on greenhouse gas emissions will not significantly
hatm the economy of the United States; and


(2) to establish a Carbon Market Efficiency Board to ensure the implementation and mainte­
nance of a stable, functioning, and efficient market in emission allowances.


SEC. 2602. ESTABLISHMENT OF CARBON MARKET EFFICIENCY BOARD.


(a) Establishment.--There is established a board, to be known as the 'Carbon Market Effi­
ciency Board' (refelTed to in this subtitle as the 'Board').


(b) Purposes.--The purposes of the Board are--


(I) to promote the achievement of the purposes of this Act;


(2) to observe the national greenhouse gas emission market and evaluate periods during which
the cost of emission allowances provided under Federal law might pose significant halm to the


economy; and


(3) to submit to the President and Congress, and publish on the Internet, quarterly repOlis-­


(A) describing--


(i) the status of the emission allowance market established under this Act;


(ii) the economic cost and benefits of the market, regional, industrial, and consumer re­
sponses to the market;


(iii) where practicable, energy investment responses to the market;


(iv) any cOlTective measures that should be calTied out to relieve excessive net costs of the
market;


(v) plans to compensate for those measures to ensure that the long-tetm emission­
reduction goals of this Act are achieved; and


(vi) any instances of actual or potential fraud on, or manipulation of, the market that the
Board has identified, and the effects of such fraud or manipulation;


(B) that are timely and succinct to ensure regular monitoring ofmarket trends; and


(C) that are prepared independently by the Board.


(c) Membership.--


(I) COMPOSITION.--The Board shall be composed of--


(A) 7 members who are citizens of the United States, to be appointed by the President, by
and with the advice and consent of the Senate; and


(B) an advisor who is a scientist with expertise in climate change and the effects of climate
change on the environment, to be appointed by the President, by and with the advice and consent of
the Senate.
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(2) REQUIREMENTS.--In appointing members of the Board under paragraph (I), the Presi­
dent shall--


(A) ensure fair representation of the financial, agricultural, industrial, and commercial sec­
tors, and the geographical regions, of the United States, and include a representative of consumer
interests;


(B) appoint not more than 1 member from each such geographical region; and


(C) ensure that not more than 4 members of the Board serving at any time are affiliated
with the same political party.


(3) COMPENSATION.--


(A) IN GENERAL.--A member of the Board shall be compensated at a rate equal to the
daily equivalent ofthe annual rate of basic pay prescribed for level II ofthe Executive Schedule un­
der section 5313 o/title 5, United States Code, for each day (including travel time) during which the
memBer is engaged in the performance of the duties of the Board.


(B) CHAIRPERSON.--The Chairperson of the Board shall be compensated at a rate equal
to the daily equivalent of the aunual rate ofbasic pay prescribed for level I of the Executive Sched­
ule under section 5312 o/title 5, United States Code, for each day (including travel time) during
which the member i~ engaged in the perfOlmance of the duties of the Board.


(4) PROHIBITIONS.--


(A) CONFLICTS OF INTEREST.--An individual employed by, or holding any official re­
lationship (including any shareholder) with, any entity engaged in the generation, transmission, dis­
tribution, or sale of energy, an individual who has any pecuniary interest in the geueration, trans­
mission, distribution, or sale of energy, or an individual who has a pecuniary interest in the imple­
mentation of this Act, shall not be appointed to the Board under this subsection.


(B) NO OTHER EMPLOYMENT.--A member of the Board shall not hold any other em­
ployment during the term of service of the member.


-(d) Term; Vacancies.--


(1) TERM.--


(A) IN GENERAL.--The term ofa member of the Board shall be 14 years, except that the
members first appointed to the Board shall be appointed for terms in a manner that ensures that--


(i) the telm of not more than 1 member shall expire during any 2-year period; and


(ii) no member serves a term of more than 14 years.


(B) OATH OF OFFICE.--A member shall take the oath of office of the Board by not later
than 15 days after the date on which the member is appointed under subsection (c)(1).


(C) REMOVAL.--


(i) IN GENERAL.--A member may be removed from the Board on determination of the
President for cause.
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(ii) NOTIFICATION.--Not later than 30 days before removing a member from the Board
for cause under clause (i), the President shall provide to Congress an advance notification of the de­
termination by the President to remove the member.


(2) VACANCIES.-­


(A) IN GENERAL.--A vacancy on the Board--


(i) shall not affect the powers ofthe Board; and


(ii) shall be filled in the same manner as the original appointment was made.


(B) SERVICE UNTIL NEW APPOINTMENT.--A member of the Board the term of
whom has expired or otherwise been terminated shall continue to serve until the date on which a
replacement is appointed under subparagraph (A)(ii), if the President determines that service to be
appropriate.


(e) Chairperson and Vice-Chairperson.--Of.members of the Board, the Presi~ent shall ap-
point--


(l) 1 member to serve as Chairperson of the Board for a term of 4 years; and


(2) 1 member to serve as Vice-Chairperson of the Board for a tenn of 4 years.


(f) Meetings.--


(1) INITIAL MEETING.--The Board shall hold the initial meeting of the Board as soon as
practicable after the date on which all members have been appointed to the Board under subsection


(c)(l).


(2) PRESIDING OFFICER.--A meeting of the Board shall be presided over by-­


(A) the Chairperson;


(B) in any case in which the Chairperson is absent, the Vice-Chairperson; or


(C) in any case in which the Chairperson and Vice-Chairperson are absent, a chairperson
pro tempore, to be elected by the members of the Board.


(3) QUORUM.--Four members of the Board shall constitute a quorum for a meeting of the
Board.


(4) OPEN MEETINGS.--The Board shall be subject to section 552b o/title 5, United States
Code (commonly known as the 'Goverument in the Sunshine Act').


(g) Records.--The Board shall be subject to section 552 o/title 5, United States Code
(commonly known as the 'Freedom of Information Act').


(h) Review by Goverument Accountability Office.--Not later than January I, 2013, and
annually thereafter, the Comptroller General of the United States shall conduct a review of the effi­
cacy of the Board in fulfilling the purposes and duties of the Board under this subtitle.


SEC. 2603. DUTIES.
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(a) Information Gathering.--


(1) AUTHORITY.--The Board shall collect and analyze relevant market infolrnation to pro­
mote a full understanding ofthe dynamics of the emission allowance market established under this


Act.


(2) INFORMATION.--The Board shall gather such information as the Board determines to be
appropl1ate regarding the status of the market, including information relating to--


(A) emission allowance allocation and availability;


(B) the pIice of emission allowances;


(C) macro- and micro-economic effects ofunexpected significant increases and decreases
in emission allowance prices, or shifts in the emission allowance market, should those increases,
decreases, or shifts occur;


(D) economic effect tlu'esholds that could warrant implementation of cost reliefmeasures
descIibed in section 2604(a) after the initial2-year pel10d descIibed in subsection (d)(2);


(E) in the event any cost relief measures described in section 2604(a) are taken, the effects
of those measures on the market;


(F) maximum levels of cost relief measures that are necessary to achieve avoidance of
economic harm and preserve achievement of the purposes ofthis Act; and


(G) the success of the market in promoting achievement of the purposes of this Act.


(b) Treatment as Primary Activity.--


(1) IN GENERAL.--During the initial2-year peIiod of operation of the Board, information
gatheIing under subsection (a) shall be the primary activity of the Board.


(2) SUBSEQUENT AUTHORITY.--After the 2-year period described in paragraph (1), the
Board shall assume authority to implement the cost-relief measures described in section 2604(a).


(c) Study.--


(1) IN GENERAL.--During the 2-year period beginning on the date on which the emission
allowance market established under this Act begins operation, the Board shall conduct a study of


other markets for tradeable penuits to emit covered greenhouse gases.


(2) REPORT.--Not later than 180 days after the beginning of the peIiod descIibed in para­
graph (1), the Board shall submit to Congress, and publish on the Internet, a report describing the


status of the market, specifically with respect to volatility within the market and the average price of
emission allowances duIing that l80-day period.


(d) Employment of Cost Relief Measures.--


(1) IN GENERAL.--Ifthe Board determines thatthe emission allowance market established
under this Act poses a significant harm to the economy of the United States, the Board shall carry







Page 44
S. 3036


out such cost relief measures relating to that market as the Board determines to be appropriate under
section 2604(a).


(2) INITIAL PERIOD.--During the 2-year period beginning on the date on which the emission
allowance market established under this Act begins operation, if the Board determines that the aver­
age daily closing price of emission allowances during a 180-day period exceeds the upper range of


the estimate provided under section 2605, the Board shall--


(A) increase the quantity of emission allowances that covered facilities may borrow from
the prescribed allocations of the covered facilities for future years; and


(B) take subsequent action as described in section 2604(a)(2).


(3) REQUIREMENTS.--Any action calned out pursuant to this subsection shall be subject to
the requirements of section 2604(a)(3 )(B).


(e) Reports.--The Board shall submit to the President and Copgress quarterly reports--


(1) descJibing the status of the emission allowance market established under this Act, the eco­
nomic effects of the market, regional, industrial, and consumer responses to the market, energy in­
vestment responses to the market, the effects on the market of any fraud on, or manipulation of, the
market that the Board has identified, any corrective measures that should be calned out to relieve


excessive costs of the market, and plans to compensate for those measures; and


(2) that are prepared independently by the Board, and not in partnership with Federal agencies.


SEC. 2604. POWERS.


(a) Cost ReliefMeasures.--


(I) IN GENERAL.--Beginning on the day after the date of expiration ofthe 2-year period de­
scribed in section 2603(b), the Board may carry out I or more of the following cost relief measures


.to ensure functioning, stable, and efficient markets for emission allowances:


(A) Increase the quantity of emission allowances that covered facilities may borrow fi'om
the prescribed allocations of the covered facilities for future years.


(B) Expand the period during which a covered facility may repay the Administrator for an
emission allowance as described in subparagraph (A).


(C) Lower the interest rate at which an emission allowance may be borrowed as described
in subparagraph (A).


(D) Increase the quantity of emission allowances obtained on a foreign greenhouse gas
emissions trading market that the owner or operator of any covered facility may use to satisfy the
allowance submission requirement ofthe covered facility under section l202(a), on the condition
that the Administrator has certified the market in accordance with the regulations promulgated pur­
suant to section 2502(a).


(E) Increase the quantity of offset allowances generated in accordance with subtitle D that
the owner or operator of any covered facility may use to satisfy the total allowance submission re­
quirement of the covered facility under section 1202(a).
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(F) Expand the total quantity of emission allowances made available to all covered facili­
ties at any given time by borrowing against the total allowable quantity of emission allowances to
be provided for future years.


(2) SUBSEQUENT ACTIONS.--On determination by the Board to carry out a cost relief
measure pursuant to paragraph (l), the Board shall--


(A) allow the cost relief measure to be used only during the applicable allocation year;


(B) exercise the cost relief measure incrementally, and only as needed to avoid significant
economic harm during the applicable allocation year;


(C) specify the telms of the relief to be achieved using the cost relief measure, including
requirements for entity-level or national market-level compensation to be achieved by a specific
date or within a specific time period;


(D) in accordance with section 2603(e), submit to the President and Congress a report de­
sctibing'the actions carried out by the Boatd and recommendations for the terms under which the
cost relief measure should be authorized by Congress and carried out by Federal entities; and


(E) evaluate, at the end of the applicable allocation year, actions that need to be carried out
during subsequent years to compensate for any cost relief measure caL·tied out duting the applicable
allocation year.


(3) ACTION ON EXPANSION OF BORROWING.--


(A) IN GENERAL.--Ifthe Board calTies out a cost relief measure pursuant to paragraph
(1) that results in the expansion ofbolTowing of emission allowances under this Act, and ifthe av­
erage daily closing price of emission allowances for the 180-day period beginning on the date on
which bon'owing is so expanded exceeds the upper range of the estimate provided under section
2605, the Board shall increase the quantity of emission allowances available for the applicable allo­
cation year in accordance with this paragraph.


(B) REQUIREMENTS.--An increase in the quantity of emission allowances under sub­
paragraph (A) shall--


(i) apply to all covered, facilities;


(ii) be allocated in accordance wIth the applicable formulas and procedures established
under this Act;


(iii) be equal to not more than 5 percent of the total quantity of emission allowances oth­
erwise available for the applicable allocation year under this Act;


(iv) remain in effect only for the applicable allocation year;


(v) specify the date by which the increase shall be repaid by covered facilities through a
proportionate reduction of emission allowances available for subsequent allocation years; and


(vi) require the repayment under clause (v) to be made by not later than the date that is 15
years after the date on which the increase is provided.


(b) Assessments.--Not more frequently than semiannually, the Board may levy on owners
and operators of covered facilities an assessment sufficient to pay the estimated expenses of the
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Board and the salaries of members of and employees of the Board during the ISO-day period begin­
ning on the date on which the assessment is levied, taking into account any deficit carried fOlward
from the preceding ISO-day period.


(c) Limitations.--Nothing in this section gives the Board the authority--


(1) to consider or prescribe entity-level petitions for relief from the costs of an emission al­
lowance allocation or trading program established under Federal law;


(2) to carry out any investigative or punitive process under the jurisdiction of any Federal or
State comt;


(3) to interfere with, modify, or adjust any emission allowance allocation scheme established
under Federal law; or


(4) to modify the total quantity of emission allowances issued-under this Act for the petiod of
calendar years 2012 tlu'ough 2050.


SEC. 2605. ESTIMATE OF COSTS TO ECONOMY OF LIMITING GREENHOUSE
GAS EMISSIONS.


Not later than July 1,2014, the Administrator, using economic and scientific analyses,
shall submit to Congress a report that describes--


(I) the projected price range at which emission allowances are expected to trade during the 2­
year petiod of the initial greenhouse gas emission market established under Federal law; and


(2) the projected impact of that market on the economy of the United States.


TITLE III--ALLOCATlNG AND DISTRIBUTING ALLOWANCES


Subtitle A--Auctions


SEC. 3101. ALLOCATION FOR DEPOSITS INTO DEFICIT REDUCTION FUND.


(a) Establishment.--There is established in the Treasury a fund to be known as the 'Deficit
Reduction Fund' (refen'ed to in this section as the 'Fund').


(b) Appropriations.--No disbursements shall be made from the Fund except pursuant to an
appropriation Act.


(c) Allocation.--Not later than April I, 2011, and annually thereafter through calendar year
2049, the Administrator shall allocate to the Corporation a percentage of the quantity of emission
allowances established for the following calendar year, as follows:


2012


2013


2014


!
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2015


2016


2017


2018


2019


2020


2021


2022


2023


2024


2025


2026


2027


2028


2029


2030


2031


2032


2033


2034


2035


2036


2037
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2038


2039


2040


2041


2042


2043


2044


2045


2046


2047


2048


2049


2050


(d) Auctioning.--Not later than 330 days before the beginning ofa calendar year identified
in the table contained in subsection (c), the Corporation shall auction all of the emission allowances
allocated to the Corporation for the calendar yellr under subsection (c).


(e) Deposits.--The Corporation shall deposit all proceeds of auctions conducted pursuant
to subsection (d), immediately upon receipt of those proceeds, in the Fund.


SEC. 3102. ALLOCATION FOR EARLY AUCTIONS.


Not later than 180 days after the date of enactment of this Act, the Administrator shall al­
locate 5 percent of the quantity of remainder emission allowances for calendar year 2012,3 percent
of the quantity ofremainder emission allowances for calendar year 2013, and 1 percent of the quan­
tity of remainder emission allowances for calendar 2014, to the Corporation for early auctioning in
accordance with section 4301.


SEC. 3103. ALLOCATION FOR ANNUAL AUCTIONS.


Not later than April 1, 2011, and annually thereafter through calendar year 2049, the Ad­
ministrator shall allocate to the Corporation for annual auctioning a percentage of the quantity of
remainder emission allowances for the following calendar year, as follows:


Subtitle B--Early Action
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SEC. 3201. ALLOCATION.


Not later than 2 years after the date of enactment of this Act, the Administrator shall allo­
cate to owners or operators of covered facilities and other facilities that emit greenhouse gas, in rec­
ognition of actions of the owners and operators taken since January 1,1994, that resulted in verified
and credible reductions of greenhouse gas emissions-- .


(I) 5 percent of the quantity of remainder emission allowances for calendar year 2012;


(2) 4 percent of the quantity of remainder emission allowances for calendar year 2013;


(3) 3 percent of the quantity of remainder emission allowances for calendar year 2014;


(4) 2 percent of the quantity of remainder emission allowances for calendar year 2015; and


(5) I percent of the quantity of remainder emission allowances for c.alendar year 2016.


SEC. 3202. DISTRIBUTION.


(a) In General.--Not later than I year after the date of enactment of this Act, the Adminis­
trator shall establish, by regulation, procedures and standards for use in distributing, to owners and
operators of covered facilities and other facilities that emit greenhouse gas, emission allowances
allocated under section 320 I.


(b) Consideration.--The procedures and standards established under subsection (a) shall
provide for consideration of verified and credible emission reductions registered before the date of
enactment of this Act under--


(I) the Climate Leaders Program, or any other voluntary greenhouse gas reduction program of
the United States Environmental Protection Agency and United States Department of Energy;


(2) the Voluntary Reporting of Greenhouse Gases Program ofthe Energy Information Ad­
ministration;


(3) State or regional greenhouse gas emission reduction programs that include systems for
tracking and verifying the greenhouse gas emission reductions; and


(4) voluntary entity programs that resulted in entity-wide reductions in greenhouse gas emis­
sions.


(c) Distribution.--Not later than 4 years after the date of enactment of this Act, the Admin­
istrator shall distribute all emission allowances allocated under section 3201.


Subtitle C--States


SEC. 3301. ALLOCATION FOR ENERGY SAVINGS.


(a) Allocation.--Not later than April I, 2011, and annually thereafter through calendar year
2049, the Administrator shall allocate 2 percent of the quantity of remainder emission allowances
for the following calendar year among States that have adopted regulations by not later than the date
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on which the allowance allocations are made, that subject regulated natural gas and electric utilities
that deliver gas or electricity in those States to regulations that--


(l) automatically adjust the rates charged by natural gas and electric utilities to fully recover
fixed costs of service without regard to whether their actual sales are higher or lower than the fore­


cast of sales on which the tariffed rates were based; and


(2) make cost-effective energy-efficiency expenditures by investor-owned natnral gas or elec­
tric utilities at least as rewarding to their shareholders as power or energy purchases, or expendi­


tnres on new energy supplies or infrastlUcture.


(b) Allocation for Building Efficiency.--Not later than January 1, 2012, and annually
thereafter through Jannary 1, 2050, the Administrator shall allocate I percent of the quantity of re­
mainder emission allowances among States that are in compliance with section 304(c) of the Energy
Conservation and Production Act (as amended by section 5201).


(c) Distribution.--Not later than 2 years after the date of enactment of this Act, the Admin­
istrator shall establish procedures and standards for the distribution of emission allowances to States
in accordance with subsections (a) and (b).


(d) Use.--Any State receiving emission allowances under this section for a calendar year
shall retire or use, in 1 or more of the ways described in section 3303(c)(1), not less than 90 percent
of the emission allowances allocated to the State (or proceeds of the sale of those allowances) under
this section for the calendar year.


SEC. 3302. ALLOCATION FOR STATES WITH PROGRAMS THAT EXCEED FED­
ERAL EMISSION REDUCTION TARGETS.


(a) Allocation.--Not later than April 1, 2011, and annually thereafter through calendar year
2049, the Administrator shall allocate 2 percent of the quantity of remainder emission allowances
for the following calendar year among States that have--


(1) before the date of enactment of this Act, enacted statewide greenhouse gas emission reduc­
tion targets that are more stringent than the nationwide targets established under subtitle B of title I;


and


(2) by the time of an allocation under this subsection, imposed on covered facilities within the
States aggregate greenhouse gas emission limitations more stringent than those imposed on covered


facilities under subtitle B of title 1.


(b) Distribution.--Not later than 2 years after the date of enactment of this Act, the Admin­
istrator shall establish procedures and standards for use in distributing emission allowances among
States in accordance with subsection (a). .


(c) Use.--Any State receiving emission allowances under this section for a calendar year
shall retire or use, in I or more of the ways described in section 3303(c)(l), not less than 90 percent
of the emission allowances allocated to the State (or proceeds of the sale of those allowances) under
this section for the calendar year.


SEC. 3303. GENERAL ALLOCATION.
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(a) Allocation.--Subject to subsection (d)(3), not later than April 1, 2011, and annually
thereafter through calendar year 2049, the Administrator shall allocate 5 percent of the quantity of
remainder emission allowances for the following calendar year among States.


(b) Distribution.--The allowances available for allocation to States under subsection (a) for
a calendar year shall be distributed as follows:


(l) For each calendar year, \1/3\ of the quantity of allowances available for allocation to States
under subsection (a) shall be distributed among individual States based on the proportion that--


(A) the expenditures of a State for the low-income home energy assistance program estab­
lished under the Low-Income Home Energy Assistance Act of 1981 (42 Us.c. 8621 et seq.) for the
preceding calendar year; bears to


(B) the expenditures of all States for that program for the preceding calendar year.


(2) For each calendar year, \1/3\ of the quantity of allowances available for allocation to States
under subsection (a) shall be distributed among the States based on the proportion that-- .


(A) the population of a State, as determined by the most recent decennial census preceding
the calendar year for which the allocation regulations are for the allocation year; bears to


(B) the population of all States, as determined by that census.


(3) For each calendar year, \1/3\ of the quantity of allowances available for allocation to States
under subsection (a) shall be disttibuted among the States based on the proportion that--


(A) the quantity of carbon dioxide that would be emitted assuming that all of the coal that
is mined, natural gas that is processed, and petroleum that is refined within the boundaries of a State
during the preceding year is completely combusted and that none of the carbon dioxide emissions
are captured, as determined by the Secretary of Energy; bears to


(B) the aggregate quantity of carbon dioxide that would be emitted assuming that all of the
coal that is mined, natural gas that is processed, and petroleum that is refined in all States for the
preceding year is completely combusted and that none of the carbon dioxide emissions are captured,
as determined by the Secretary of Energy.


(c) Use.--


(l) IN GENERAL.--During any calendar year, a State shall retire or use in 1 or more of the
following ways not less than 90 percent of the allowances allocated to the State (or proceeds of sale


of those emission allowances) under this section for that calendar year:


(A) To mitigate impacts on low-income energy consumers.


(B) To promote energy efficiency (including support of electricity and natural gas demand
reduction, waste minimization, and recycling programs).


(C) To promote investment in nonemilling electricity generation technology, including
planning for the siting of facilities employing that technology in States (including territorial waters
of States).
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(D) To improve public transpOltation and passenger rail service and otherwise promote re­
ductions in vehicle miles traveled.


(E) To encourage advances in energy technology that reduce or sequester greeuhouse gas
emiSSIOns.


(F) To address local or regional impacts of climate change, including by accommodating,
protecting, or relocating affected communities and public infrastmcture.


(G) To collect, evaluate, disseminate, and use information necessary for affected coastal
communities to adapt to climate change (such as infonnation derived from inundation prediction
systems).


(H) To mitigate obstacles to investment by new entrants in electricity generation markets
and energy-intensivy manufacturing sectors.


(I) To address local or regional impacts of climate change policy, including providing as­
sistance to displaced workers.


.(1) To mitigate impacts on energy-intensive industries in intemationally competitive mar-
kets.


(K) To reduce hazardous fuels, and to prevent and suppress wildland fire.


(L) To fund rural, municipal, and agricultnral water projects that are consistent with the
sustainable use of water resources.


(M) To fund any other purpose the States detennine to be necessary to mitigate any nega­
tive economic impacts as a result of--


(i) global walming; or


(ii) new regulatory requirements as a result of this Act.


(2) DEADLINE.--A State shall distribute or sell allowances for use in accordance with para­
graph (1) by not later than the beginning of each allowance allocation year.


(3) RETURN OF ALLOWANCES.--Not later than 330 days before the end of each allowance
allocation yeal', a State shall return to the Administrator any allowances not distributed by the dead­


line under paragraph (2).


(4) USE FOR RECYCLING.--During any calendar year, a State shall retire or use not less
than 5 percent of the emission allowances allocated to the State (or proceeds of sale of those emis­


sion allowances) under this section for increasing recycling rates through activities such as--


(A) improving recycling infrastructure;


(B) increasing public education on the benefits of recycling, particularly with respect to
greenhouse gases;


(C) improving residential, commercial, and industrial collection of recyclables;


(D) improving recycling system efficiency;


(E) increasing recycling yields; and
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(F) improving the quality and usefulness of recycled ·materials.


(d) Program for Tribal Communities.--


(I) ESTABLISHMENT.--Not later than 3 years after the date of enactment of this Act, the
Administrator, in consultation with the Secretary of the Interior, shall by regulation establish a pro­


gram for tribal communities--


(A) that is designed to deliver assistance to tribal communities within the United States
that face disruption or dislocation as a result of global climate change; and


(B) under which the Administrator shall distribute 0.5 percent of the quantity ofremainder
emission allowances for each calendar among tribal governments of the ttibal communities de­
scribed in subparagraph (A).


(2) ALLOCATION.--Beginning in the first calendar year that begins after promulgation ofthe
regulations referred to in paragraph (I), and. annually thereafter until calendar year 2050, the Ad­


ministrator shall allocate 0.5 percent of the quantity of remainder emission allowances for each cal­
endar year to the program established under paragraph (I).


SEC. 3304. ALLOCATION FOR MASS TRANSIT.


(a) Allocation.--Not later than April I, 2011, and a1mually thereafter through calendar year
2049, the Administrator shall allocate I percent of the quantity of remainder emission allowances
for the following calendar year among States.


(b) Distribution.--The emission allowances available for allocation to States under subsec­
tion (a) for a calendar year shall be distributed among the States based on the formula established in
section l04(b)(l)(A) oftitle 23, United States Code.


(c) Use.--During any calendar year, a State receiving emission allowances under this sec­
tion shall--


(I) use the emission allowances (or proceeds of sale ofthose emission allowances) only for-­


(A) the operating costs of State and municipal mass transit systems;


(B) efforts to increase mass transit service and ridership in the State, including by adding
new mass transit systems; and


(C) efforts to increase the efficiency of mass transit systems through the development,
purchase, or deployment of innovative technologies that reduce emissions of greenhouse gases; and


(2) shall ensure that use of the emission allowances (or proceeds of sale of those emission al­
lowances) by the State for the purposes described in paragraph (I) is geographically distributed as


follows:


(A) At least 60 percent in urban areas.


(B) At least 20 percent in areas that are not urban areas.


(C) 20 percent as the State determines to be appropriate.
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(d) Return of Unused Emission Allowances.--Any State receiving emission allowances
under this section shall return to the Administrator any such emission allowance that the State has
failed to use in accordance with subsection (c) by not later than 5 years after the date ofreceipt of
the emission allowance from the Administrator.


(e) Use of Returned Emission Allowances.--The Administrator shall immediately transfer
to the Corporation for auctioning under section 4302 any emission allowances returned to the Ad­
ministrator under subsection (d).


Subtitle D--Electricity Consumers


SEC. 3401. ALLOCATION.


Not later than April I, 2011, and annually thereafter through calendar year 2049, the Ad­
ministrator shall allocate among load-serving entities 9 percent of the quantity of remainder emis­
sion allowances for the following calendar year.


SEC. '3402. DISTRIBUTION.


(a) In General.--For each calendar year, the emission allowances allocated under section
3401 shall be distributed by the Administrator to each load-serving entity, including each IUral elec­
tric cooperative that serves as a load-serving entity in a State that is not a participant in the pilot
program established under section 3903(a), based on the proportion that--


(I) the quantity of electricity delivered by the load-serving entity during the 3 calendar years
preceding the calendar year for which the emission allowances are distributed, adjusted upward for


electricity not delivered as a result of consumer energy-efficiency programs implemented by the
load-serving entity and verified by the regulatory agency of the load-serving entity; bears to


(2) the total quantity of electricity delivered by all load-serving entities during those 3 calen­
dar years.


(b) Basis.--The Administrator shall base the determination of the quantity of electricity de­
livered by a load-serving entity for the purpose of subsection (a) on the most recent data available in
annual reports filed with the Energy Information Administration of the Department of Energy.


SEC. 3403. USE.


(a) In General.--Any load-selving entity that accepts emission allowances distributed un-.
del' section 3402 shall--


(I) sell each emission allowance distributed to the load-serving entity by not later than I year
after receiving the emission allowance; and


(2) pursue fair market value for each emission allowance sold in accordance with paragraph
(I).


(b) Proceeds.--All proceeds from the sale of emission allowances under subsection (a)
shall be used solely--
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(I) to mitigate economic impacts on low- and middle-income energy consumers, including by
reducing transmission charges or issuing rebates; and


(2) to promote energy efficiency on the palt of energy consumers.


(c) Prohibition on Rebates.--No load-serving entity may use any proceeds from the sale of
emission allowances under subsection (a) to provide to any consumer a rebate that is based on the
quantity of electricity used by the consumer.


SEC. 3404. REPORTING.


(a) In General.--Each load-serving entity that accepts emission allowances distributed un­
der section 3402 shall, for each calendar year for which the load-serving entity accepts emission
allowances, submit to the Administrator a report describing--


(I) the date of each sale of each emission allowance during the preceding year;


(2) the a)11ount of revenue generated from the sale of emission allowances during the preced­
ing year; and


(3) how, and to what extent, the load-serving entity used the proceeds of the sale of the emis­
sion allowances dming the preceding year.


(b) Availability of Reports.--The Administrator shall make available to the public all re­
ports submitted by any load-serving entity under subsection (b), including by publishing those re­
ports on the Internet.


Subtitle E--Natural Gas Consumers


SEC. 3501. ALLOCATION.


Not later than April 1,2011, and annually thereafter through calendar year 2049, the Ad­
ministrator shall allocate among natural gas local distribution companies 2 percent of the quantity of
remainder emission allowances for the following calendar year.


SEC. 3502. DISTRIBUTION.


For each calendar year, the emission allowances allocated under section 3501 shall be dis­
tributed by the Administrator to each natural gas local distribution company based on the proportion
that--


(1) the quantity of natural gas delivered by the natural gas local distribution company during
the 3 calendar years preceding the calendar year for which the emission allowances are distributed,
adjusted upward for natural gas not delivered as a result of consumer energy-efficiency programs


implemented by the natural gas local distribution company and verified by the regulatory agency of
the natural gas local distribution company; bears to


(2) the total quantity of natural gas delivered by all natural gas local distribution companies
dUling those 3 calendar years.


SEC. 3503. USE.
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(a) In General.--Any natural gas local distribution company that"accepts emission allow­
ances distributed under section 3502 shall--


(1) sell each emission allowance distributed to the natural gas local distribution company by
not later than 1 year after receiving the emission allowance; and


(2) pursue fair market value for each emission allowance sold in accordance with paragraph
(1).


(b) Proceeds.--All proceeds from the sale of emission allowances under subsection (a)
shall be used solely--


(1) to mitigate economic impacts on low- and middle-income energy consumers; and


(2) to promote energy efficiency on the part of energy consumers.


(c) Prohibition on'RebateS.--No natural gas local distribution company may use any pro­
ceeds from the sale of emission allowances under subsection (a) to provide to any consumer a re­
bate that is based on the quantity of natural gas used by the consumer.


SEC. 3504. REPORTING.


(a) In General.--Each natural gas local distlibution company that accepts emission allow­
ances distributed under section 3502 shall, for each calendar year for which the natural gas local
distribution company accepts emission allowances, submit to the Administrator a report describing-


(1) the date of each sale of each emission allowance during the preceding year;


(2) the amount of revenue generated from the sale of emission allowances during the preced­
ing year; and


(3) how, and to what extent, the natural gas local distribution company used the proceeds of
the sale of the emission allowances during the preceding year.


(b) Availability of RepOlts.--The Administrator shall make available to the public all re­
ports submitted by any natural gas local distribution company under subsection (a), including by
publishing those reports on the Internet.


Subtitle F--Bonus Allowances for Carbon Captnre and Geological Sequestration


SEC. 3601. ALLOCATION.


Not later than 3 years after the date of enactment of this Act, the Administrator shall--


(1) establish a Bonus· Allowance Account; and


(2) allocate 4 percent of the quantity of remainder emission allowances for calendar years
2012 through 2030 to the Bonus Allowance Account.
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SEC. 3602. QUALIFYING PROJECTS.


(a) Definitions.--In this section:


(1) COMMENCED.--The tetm 'commenced', with respect to construction, means that an
owner or operator has obtained the necessary permits to nndertake a continuous program of con­


struction and has entered into a binding contractual obligation, with substantial financial penalties
for cancellation, to undertake such a program.


(2) CONSTRUCTION.--The term 'construction' means the fabrication, erection, or installation
of the technology for the carbon capture and sequestration project.


(b) Eligibility.--To be eligible to receive emission allowances under this subtitle, a carbon
capture and sequestration project shall--


(I) comply with such criteria and procedures as the Administrator may establish, including a
requirement, as prescribed in'subsection (c), for an annual emissions perfotmance standard for car­


bon dioxide emissions from any unit for which allowances are allocated;


(2) sequester, in a geological fOtmation pelmitted by the Administrator for that purpose in ac­
cordance with regulations promulgated under part C of the Safe Dtinking Water Act (42 US C


300h e( seq.), carbon dioxide captured from any unit for which allowances are allocated; and


(3) have begun operation during the period beginning on January 1,2008, and ending on De­
cember 31, 2035.


(c) Emission PerfOtmance Standards.--Subject to subsection (d), a carbon capture and se­
questration project shall be eligible to receive emission allowances under this subtitle only ifthe
project achieves I ofthe following emissions performance standards for limiting carbon dioxide
emissions from the unit on an annual average basis:


(I) For an electtic generation unit that is not a new entrant, an annual emissions rate of not
more than 1,200 pounds of catbon dioxide per megawatt-hour of net electricity generation, after


subtracting the carbon dioxide that is captured and sequestered.


(2) For a new entt'ant electric generation unit for which construction of the unit commenced
prior to July 1, 2018, an annual emissions rate ofnot more than 800 pounds of carbon dioxide per


megawatt-hour of net electricity generation, after subtracting the carbon dioxide that is captured and
sequestered.


(3) For a new entrant electric generation unit for which construction of the unit commenced on
or after July I, 2018, an annual emissions rate of not more than 350 pounds of carbon dioxide per


megawatt-hour of net electricity generation, after subtracting the carbon dioxide that is captured and
sequestered.


(4) For any unit at a covered facility that is not an electric generation unit, an annual emissions
rate that is achieved by the capture and sequestration of a minimum of 85 percent of the total carbon


dioxide emissions produced by the unit.
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(d) Adjustment ofPerfonnance Standards.--


(I) IN GENERAL.--The Corporation may adjust the emissions perfonnance standard for a
carbon capture and sequestration project under subsection (c) for an electric generation unit that


uses subbituminous coal, lignite, or petroleum coke in significant amounts.


(2) REQUIREMENT.--In any case described in paragraph (I), the perfonnance standard for
the project shall prescribe an annual emissions rate that requires the project to achieve an equivalent


reduction from uncontrolled carbon dioxide emissions levels fi'om the use of subbituminous coal,
lignite, or petroleum coke, as compared to the emissions that the project would have achieved if that


unit had combusted only bituminous coal during the particular year.


SEC. 3603. DISTRIBUTION.


(a) In General.--Subject to section 3604, for each of calendar years 2012 through 2039, the
Administrator shall distribute emission allowances from the Bonus Allowance Account to each
qualifying project under thiS subtitle in a quaritity equal to the product obtained by multiplying--


(I) the bonus allowance adjustment factor, as detel1nined under subsection (b);


(2) the number of metric tons of carbon dioxide emissions avoided through capture and geo­
logie sequestration of emissions by the project; and


(3) the bonus allowance rate for that calendar year, as provided in the following table:


(b) Bonus Allowance Adjustment Ratio.--The Administrator shall detelmine the bonus al­
lowance adjustment factor by dividing a carbon dioxide emissions rate of350 pounds per mega­
watt-hour by the annual carbon dioxide emissions rate, on a pounds per megawatt-hour basis, that a
qualifying project at the electric generation unit achieved during a particular year, except that--


(I) the factor shall be equal to I in the case of a project that qualifies under section 3602(c)(l)
during the first 4 years that emissions allowances are distributed to the project; and


(2) the factor shall not exceed I for any qualifying project.


SEC. 3604. 10-YEAR LIMIT.


A qualifying project may receive annual emission allowances under this subsection only
for--


(I) the first 10 years of operation; or


(2) if the unit covered by the qualifying project began operating before January I, 2012, the
period of calendar years 2012 through 2021.


SEC. 3605. EXHAUSTION OF BONUS ALLOWANCE ACCOUNT.


If, at the beginning of a calendar year, the Administrator determines that the number of
emission allowances remaining in the Bonus Allowance Account will be insufficient to allow the
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distribution, in that calendar year, of the number of allowances that otherwise would be distributed
under section 3603 for the calendar year, the Administrator shaH, for the calendar year--


(1) distribute the remaining bonus aHowances only to qualifying projects that were already
qualifying projects during the preceding calendar year;


(2) distribute the remaining bonus allowances to those qualifying projects on a pro rata basis;
and


(3) discontinue the program established under this subtitle as of the date on which the Bonus
Allowance Account is projected to be fully used based on projects already in operation.


Subtitle G--Domestic Agriculture and Forestry


SEC. 3701. ALLOCATION.


Not later than April 1,2011, and annually thereafter through calendar year 2049, the Ad­
ministrator shall allocate to the Secretary of Agliculture 5 percent of the quantity of remainder
emission allowances for the following calendar year for use in--


(l) achieving real, verifiable, additional, pennanent, and enforceable reductions in greenhouse
gas emissions from the agriculture and forestry sectors of the United States economy; and


(2) achieving real, velifiable, additional, permanent, and enforceable increases in greenhouse
gas sequestration from those sectors.


- SEC, 3702. AGRICULTURAL AND FORESTRY GREENHOUSE GAS MANAGEMENT
RESEARCH.


(a) Report.--Not later than 1 year after the date of enactment of this Act, the Secretary of
Agriculture, in consultation with scientific and agricultural and forestry experts, shall prepare and
submit to Congress a repOlt that desclibes the status of research on agricultural and forestry green­
house gas management, including a descliption of--


(l) research on soil carbon sequestration and other agricultural and forestry greenhouse gas
management that has been carried out;


(2) any additional research that is necessary;


(3) the proposed priority for additional research;


(4) the most appropriate approaches for conducting the additional research; and


(5) the extent to which and the manner in which carbon credits that are specific to agricultural
and forestry operations, including harvested wood products and thereduction of hazardous fuels to


reduce the risk of uncharactelistically severe wildfires, should be valued and allotted.


(b) Standardized System of Soil Carbon Measurement and Certification for the Agricul­
tural and Forestry Sectors.--
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(1) IN GENERAL.--As soon as practicable after the date of enactment ofthis Act, the Secre­
tary of Agriculture shall establish a standardized system of carbon measurement and certification


for the agricultural and forestry sectors.


(2) ADMINISTRATION.--In establishing the system, the Secretary of Agriculture shall-­


(A) create a standardized system ofmeasurements for agricultural and forestry greenhouse
gases; and


(B) delineate the most appropriate system of certification of credit by public or private en-
tities.


(c) Research.--After the date of submission ofthe report described in paragraph (1), the
President and the Secretary ofAgriculture (in collaboration with the member institutions ofhigher
education ofthe Consmiium for Agricultural Soil Mitigation of Greenhouse Gases, institutions of
higher education, and research entities) shall initiate a program to conduct any additional research
that is necessary.


SEC. 3703. DISTRIBUTION.


(a) In General.--Taking into account the repmi prepared under section 3702(a), the Secre­
tary of Agriculture shall establish, by regulation, a program under which agricultural and forestry
allowances may be distributed to entities that carry out projects on agricultural and forestland that
achieve real, verifiable, additional, permanent, and enforceable greenhouse gas emission mitigation
benefits.


(b) Nitrous Oxide and Methane.--The Secretary of Agriculture shall ensure that, during
any 5-year period, the average annual percentage of the quantity of remainder emission allowances
that is distributed to entities under the program established under subsection (a) specifically for
achieving real, verifiable, additional, permanent, and enforceable reductions in nitrous oxide emis­
sions through soil management or achieving real, vetifiable, additional, permanent, and enforceable
reductions in methane emissions tln'ough enteric fermentation and manure management shall be 0.5
percent.


(c) Requirement.--The Secretary of Agriculture shall disttibute emission allowances under
this section in a manner that maximizes the avoidance or reduction of greenhouse gas emissions.


Subtitle H--International Forest Protection


SEC. 3801. FINDINGS.


Congress finds that--


(1) land-use change and forest sector emissions account for approximately 20 percent of
global greenhouse gas emissions;


(2) land conversion and deforestation are 2 of the largest sources of greenhouse gas emissions
in the developing world, amounting to roughly 40 percent of the total greenhouse gas emissions of


the developing world;
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(3) with sufficient data, deforestation rates and forest carbon stocks can be measured with an
acceptable level of uncertainty; and


(4) encouraging reduced deforestation and other forest carbon activities in other countries can-


(A) provide critical leverage to encourage voluntary developing country participation in
emission limitation regimes;


(B) facilitate greater overall reductions in greenhouse gas emissions than would otherwise
be practicable; and


(C) substantially benefit biodiversity, conservation, and indigenous and other forest­
dependent people in developing countries.


SEC. 3802. DEFINITION OF FOREST CARBON ACTIVITIES.


In this subtitle, the telm 'forest carbon activities' means--


(1) activities directed at reducing greenhouse gas emissions from deforestation and forest deg­
radation in countries other than the United States; and


(2) activities directed at increasing sequestration of carbon through restoration of forests, and
degraded land in countries other than the United States that has not been forested prior to restora­


tion, afforestation, and improved forest management, that meet the eligibility requirements promul­
gated under section 3804(a).


SEC. 3803. ALLOCATION.


Not later than Aplill, 2011, and annually thereafter through calendar year 2049, the Ad­
ministrator shall allocate and distribute 2.5 percent of the quantity of remainder emission allow­
ances for the following calendar year for use in carrying out forest carbon activities in countries
other than the United States.


SEC. 3804. DEFINITION AND ELIGIBILITY REQUIREMENTS.


(a) Eligibility Requirements for Forest Carbon Activities.--Not later than 2 years after the
date of enactment of this Act, the Administrator, in consultation with the Secretary of the Intetior,
the Secretary of State, and the Secretary ofAgJiculture, shall promulgate eligibility requirements for
forest carbon activities directed at reducing emissions from deforestation and forest degradation,
and at sequestration of carbon through restoration of forests and degraded land, afforestation, and
improved forest management in countties other than the United States, including requirements that
those activities be--


(1) caiTied out and managed in accordance with widely-accepted environmentally sustainable
forestry practices; and


(2) designed--


(A) to promote native species and restoration of native forests, where practicable; and


(B) to avoid the introduction of invasive nonnative species.
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(b) Quality Criteria for 'Forest Carbon Allocations.--Not later than 2 years after the date of
enactment of this Act, the Administrator, in consultation with the Secretary of the Interior, the Sec­
retary of State, and the Secretary of Agriculture, shall promulgate regulations establishing the re­
quirements for eligibility to receive allowances under this section, including requirements that en­
sure that the emission reductions or sequestrations are real, pennanent, additional, verifiable and
enforceable, with reliable measuring and monitoring and appropriate accounting for leakage.


SEC. 3805. INTERNATIONAL FOREST CARBON ACTIVITIES.


(a) In General.--The Administrator, in consultation with the Secretary of State, shall iden­
tify and periodically update a list of countries that have--


(I) demonstrated capacity to participate in intemational forest carbon activities, including-­


(A) sufficient historical data on changes in national forest carbon stocks;


(B) technical capacity to monitor and measure forest carbon fluxes with an acceptable
level of uncertainty; and


(C) institutional capacity to reduce emissions from deforestation and degradation;


(2) capped greenhouse gas emissions or othelwise established a national emission reference
scenario based on historical data; and


(3) commenced an emission reduction program for the forest sector.


(b) Additionality.--


(I) REDUCTION IN DEFORESTATION AND FOREST DEGRADATION.--A verified re­
duction in greenhouse gas emissions from deforestation and forest degradation under a cap or from


a nationwide emissions reference scenario described in subsection (a) shall be--


(A) eligible for distribution of emission allowances under this section; and


(B) considered to satisfy the additionality criterion.


(2) PERIODIC REVIEW OF NATIONAL LEVEL REDUCTIONS IN DEFORESTATION
AND DEGRADATION.--The Administrator, in consultation with the Secretary of State, shall iden­


tify and periodically update a list of countries described in subsection (a) that have--


(A) achieved national-level reductions of deforestation and degradation below a historical
reference scenario, taking into consideration the average annual deforestation and degradation rates
of the country and of all countries during a petiod of at least 5 years; and


(B) demonstrated those reductions using remote sensing technology that meets interna­
tional standards.


(3) OTHER FOREST CARBON ACTIVITIES.--A forest carbon activity, other than a reduc­
tion in deforestation or forest degradation, shall be eligible for distribution of emission allowances
under this section, subject to the quality criteria for forest carbon activities identified in this Act or


in regulations promulgated under this Act.
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(c) Recognition of Forest Carbon Activities.--With respect to countries other than coun­
tries described in subsection (a), the Administrator--


(l) shall recognize forest carbon activities, subject to the quality criteria for forest carbon ac­
tivities identified in this Act and regulations promulgated under this Act; and


(2) is encouraged to identifY other incentives, including economic and market-based incen­
tives, to encourage developing countries with largely-intact native forests to protect those forests.


SEC. 3806. REVIEWS AND DISCOUNT.


(a) Reviews.--Not later than 3 years after the date of enactment of this Act, and 5 years
thereafter, the Administrator shall conduct a review of the program under this subtitle.


(b) Discount.--If, after the date that is 10 years after the date of enactment of this Act, the
Administrator determines that foreign countries that, in the aggregate, generate greenhouse gas
emissions accounting for more than 0.5 percent of global greenhouse gas emissions have not capped
those emissions, established emissions reference scenarios based on historical data, or otherwise
reduced total forest emissions, the Administrator may apply a discount to disttibutions of emission
allowances to those countries under this section.


Subtitle 1--Transition Assistance


SEC. 3901. GENERAL ALLOCATION AND DISTRIBUTION.


(a) General Allocation.--Not later than April I, 2011, and annually thereafter tlu'ough
January I, 2029, the Administrator shall allocate percentages of the quantity of remainder emission
allowances for the following calendar year as follows:


(b) General Disttibution.--Not later than I year after the date of enactment of this Act, the
Administrator shall establish a system for distributing to entities identified under subsection (a) the
emission allowances allocated under that subsection.


(c) Facilities That Shut Down.--The system established pursuant to subsection (b) shall en­
sure, notwithstanding any other provision ofthis subtitle, that--


(l) emission allowances are not disttibuted to an owner or operator for any facility that has
been pelmanently shut down at the time of the disttibution;


(2) the owner or operator of any facility that permanently shuts down in a calendar year shall
promptly return to the Administrator any emission allowances that the Administrator has distributed


for that facility for any subsequent calendar years; and


(3) that, if a facility receives a distribution of emission allowances under this subtitle for a cal­
endar year and subsequently permanently shuts down during that calendar year, the owner or opera­
tor of the facility shall promptly return to the Administrator a number of emission allowances equal


to the number that the Administrator determines is the pOliion that the owner or operator will no
longer need to submit for that facility under section 1202(a).
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SEC. 3902. DISTRIBUTING EMISSION ALLOWANCES TO OWNERS AND OPERA­
TORS OF FOSSIL FUEL-FIRED ELECTRIC POWER GENERATING FACILITIES.


(a) New Entrants.--


(I) IN GENERAL.--As part of the system established under section 3901(b), the Administra­
tor shall, for each calendar year, set aside, from the quantity of emission allowances represented by
the percentages described in the table contained in section 3901(a) for owners and operators offos­
sil fuel-fired electric power generating facilities, a quantity of emission allowances for distribution
to owners and operators of new entrant fossil fuel-fired electtic power generating facilities (includ­
ing such new entrant facilities owned or operated by rural electric cooperatives in any State that is


not a participant in the pilot program established under section 3903(a)).


(2) CALCULATION OF ALLOWANCES.--The quantity of emission allowances disttibuted
by the Administrator for a calendar year to a new entrant fossil fuel-fired electric power generating


facility under paragraph (I) shall be equal to the product obtained by multiplying--


(A) the average greenhouse gas emission rate of all fossil fuel-fired electric power generat­
ing facilities that commenced operations during the 5 years preceding the date of enactment of this
Act; and


(B) the electricity generated by the facility during the calendar year, adjusted downward
on a pro rata basis for each new facility in the event that insufficient allowances are available under
section 3901(a) for a calendar year.


(b) Incumbents.--


(I) IN GENERAL.--As part of the system established under section 3901(b), the Administra­
tor shall, for each calendar year, disttibute to fossil fuel-fired electric power generating facilities


(including such facilities owned or operated by rural electric cooperatives in any State that is not a
participant in the pilot program established under section 3903(a)) that were operating dUting the


calendar year preceding the year in which this Act was enacted the emission allowances represented
by the percentages described in the table contained in section 3901(a) for owners and operators of


fossil fuel-fired electric power generating facilities that remain after the distribution of emission al­
lowances under subsection (a).


(2) CALCULATION OF ALLOWANCES.--The quantity of emission allowances distributed
to a fossil fuel-fired electric power generating facility under paragraph (I) shall be equal to the


product obtained by multiplying--


(A) the quantity of emission allowances available for distribution under paragraph (I); and


(B) the quotient obtained by dividing--


(i) the annual average quantity of carbon dioxide equivalents emitted by the facility during
the 3 calendar years preceding the date of enactment of this Act; by


(ii) the annual average of the aggregate quantity of carbon dioxide equivalents emitted by
all fossil fuel-fired electric power generating facilities during those 3 calendar years.
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SEC. 3903. DISTRIBUTING ADDITIONAL EMISSION ALLOWANCES TO RURAL
ELECTRIC COOPERATIVES.


(a) Establishment of Pilot Program.--


(1) IN GENERAL.--As part of the system established under section 3901(b), the Administra­
tor shall establish a pilot program for disttibuting to rural electric cooperatives in the States de­


scribed in paragraph (2), for each of calendar years 2012 through 2029, 15 percent ofthe total num­
ber of emission allowances allocated for the calendar year to rural electric cooperatives under sec­


tion 3901(a).


(2) DESCRIPTION OF STATES.--The States referred to in subsection (a) are--


(A) 1 State east of the Mississippi River in which 13 rural electric cooperatives sold to
consumers in that State electricity in a quantity of9,000,000 to 10,000,000 MWh, according to En­
ergy Information Administration data for calendar year 2005; and


(B) I State west of the Mississippi River in which 30 lUral electric cooperatives sold to
consumers in that State electricity in a quantity of 3,000,000 to 4,000,000 MWh, according to En­
ergy Infolmation Administration data for calendar year 2005.


(b) Distribution to Other States.--As part of the system established under section 3901(b),
the Administrator shall establish a system for distributing to lural electric cooperatives in all States
other than the 2 States described in subsection (a)(2), for each of calendar years 2012 through 2029,
85 percent of the total number of emission allowances allocated for the calendar year to lUral eIec­
ttic cooperatives under section 3901 (a), in proportion to the sales of each lUral electtic cooperative,
as reported by the Energy Information Administration.


(c) Limitation.--No lUral electric cooperative that receives emission allowances under sub­
section (a) shall receive any emission allowance under subsection (b), section 3902, or section 3402.


(d) Report.--Not later than January 1,2015, and every 3 years thereafter, the Administrator
shall submit to Congress a report describing the success.of the pilot program established under sub­
section (a), including a description of--


(1) the benefits realized by ratepayers of the lUral electric cooperatives that receive allowances
under the pilot program; and


(2) the use by those rural electric cooperatives of advanced, low greenhouse gas-emitting elec­
tric generation technologies, if any.


SEC. 3904. DISTRIBUTING EMISSION ALLOWANCES TO OWNERS AND OPERA­
TORS OF ENERGY INTENSIVE MANUFACTURING FACILITIES.


(a) Definitions.--In this section:


(l ) CURRENTLY OPERATING FACILITY.--The term 'currently operating facility' means
an eligible manufacturing facility that had significant operations during the calendar year preceding


the calendar year for which emission allowances are being distributed under this section.
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(2) ELIGIBLE MANUFACTURING FACILITY.--


(A) IN GENERAL.--The term 'eligible manufacturing facility' means a manufacturing fa­
cility located in the United States that principally manufactures iron, steel, aluminum, pulp, paper,
cement, chemicals, or such other products as the Administrator may detelmine, by rule, are likely to
be significantly disadvantaged in competitive international markets as a result of indirect costs of
the program established uhder this Act.


(B) EXCLUSION.--The term 'eligible manufacturing facility' does not include a facility
eligible to receive emission allowances under section 3902, 3903, or 3905.


(3) INDIRECT CARBON DIOXIDE EMISSIONS.--The term 'indirect carbon dioxide emis­
sions' means the product obtained by multiplying (as determined by the Administrator)--


(A) the quantity of electricity consumption at an eligible manufacturing facility; and


(B) the rate of carbon dioxide emission per kilowatt-hour output for the region in which
the manufacturer is located.


(4) NEW ENTRANT MANUFACTURING FACILITY.--Thc telm 'new entrant manufactur­
ing facility', with respect to a calendar year, means an eligible manufactUling facility that began op­
eration during or after the calendar year for which emission allowances are being distributed under


this section.


(b) Total Allocation for CUITently Operating Facilities.--As part of the system established
under section 390 I(b), the Administrator shall, for each calendar year, distribute 96 percent of the
total quantity of emission allowances available for allocation to carbon-intensive manufacturing un­
der section 3901(a) to cUlTently operating facilities.


(c) Total Allocation for Currently Operating Facilities in Each Category of Manufacturing
Facilities.--The quantity of emission allowances distributed by the Administrator for a calendar year
to facilities in each category of cun'ently operating facilities shall be equal to the product obtained
by multiplying--


(I) the total quantity of emission allowances available for allocation under subsection (b); and


(2) the ratio that (during the calendar year preceding the calendar year for which emission al­
lowances are being distributed under this section)--


(A) the sum ofthe direct and indirect carbon dioxide emissions by currently operating fa­
cilities in the category; bears to


(B) the sum of the direct and indirect carbon dioxide emissions by all currently operating
facilities.


(d) Individual Allocations to CUlTently Operating Facilities.--The quantity of emission al­
lowances distributed by the Administrator for a calendar year to a currently operating facility shall
be a quantity equal to the product obtained by multiplying--


(I) the total quantity of emission allowances available for allocation to currently-operating
facilities in the appropriate category, as determined under subsection (c); and
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(2) the ratio that (during the 3 calendar years preceding the year for which the allocation rule
is promulgated for the allocation period)--


(A) the average number of production employees employed at the facility; bears to


(B) the average number ofproduction employees employed at all existing eligible manu­
facturing facilities in the appropriate category.


(e) New Entrant Manufacturing Facilities.--


(I) IN GENERAL.--As part ofthe system established under section 3901(b), the Administra­
tor shall, for each calendar year, distribute 4 percent ofthe total quantity of emission allowances
available for allocation to carbon intensive manufacturing under section 390I(a) to new entrant


manufacturing facilities.


(2)INDIVIDUAL ALLOCAnONS.--The quantity of emission allowances distribqted by the
Administrator for a calendar year to a new entrant manufacturing facility shall be proportional to the


product obtained by multiplying--


(A) the average number of production employees employed at the new entrant manufactur­
ing facility during the prior calendar year; and


(B) the rate (in emission allowances per production employee) at which emission allow­
ances were allocated to cUlTently operating facilities in the appropriate category for the calendar
year, as determined under subsection (d).


SEC. 3905. DISTRIBUTING EMISSION ALLOWANCES TO OWNERS AND OPERA­
TORS OF FACILITIES AND OTHER ENTITIES THAT PRODUCE OR IMPORT PE­
TROLEUM-BASED FUEL.


(a) In General.--As part of the system established under section 390I(b), the Administrator
shall, for each calendar year, distribute to facilities or entities that produce or impOli petroleum­
based fuel the emission allowances reptesented by the percentages described in the table contained
in section 390I(a) for owners and operators of facilities or entities that produce or import petro­
leum-based fuel.


(b) Calculation of Allowances.--The quantity of emission allowances distributed to a facil­
ity or entity under subsection (a) shall be equal to the product obtained by multiplying--


(1) the quantity of emission allowances available for distribution under subsection (a); and


(2) the quotient obtained by dividing--


(A) the annual average ofthe aggregate quantity ofthe petroleum-based products pro­
duced or imported by that facility or entity during the 3 calendar years preceding the distribution of
allowances; by


(B) the annual average of the aggregate quantity of petroleum-based products produced or
impolied by covered facilities and entities that produced or impOlied petroleum-based fue) during
those preceding 3 calendar years.







Page 68
S.3036


SEC. 3906. DISTRIBUTING EMISSION ALLOWANCES TO HYDROFLUOROCAR­
BON PRODUCERS AND IMPORTERS.


(a) In General.--The emission allowances allocated to hydrofluorocarbon producers and
hydrofluorocarbon importers under section 3901(a) shall be distributed to the individual hydro­
fluorocarbon producers and hydrofluorocarbon importers in accordance with section 10005.


(b) Effect.--The distributions under subsection (a) shall not, in any way, limit or othelwise
alter the prohibitions set forth in subsection 10007(b).


Subtitle J--Reducing Methane Emissions From Landfills and Coal Mines


SEC. 3907. ALLOCATION.


Not later than April 1, 2011, and annually thereafter through 2049, the Administrator shall
allocate 1 percent of the quantity of remainder emission allowances for the following calendar year
to a program for achieving real, verifiable, additional, permanent, and enforceable reductions in
emissions of methane from landfills and coal mines.


SEC. 3908. DISTRIBUTION.


(a) In General.--Not later than 1 year after the date of enactment of this Act, the Adminis­
trator shall establish a program that includes a system for distributing to individual entities the emis­
sion allowances allocated under section 3907.


(b) Requirement.--The Administrator shall distribute emission allowances under subsec­
tion (a) in a manner that maximizes the avoidance or reduction of greenhouse gas emissions.


TITLE IV--AUCTIONS AND USES OF AUCTION PROCEEDS


Subtitle A--Funds


SEC. 4101. ESTABLISHMENT.


There are established in the Treasury of the United States the following funds:


(1) The Energy Assistance Fund.


(2) The Climate Change Worker Training Fund.


(3) The Adaptation Fund.


(4) The Climate Change and National Security Fund.


(5) The Bureau of Land Management Emergency Firefighting Fund.


(6) The Forest Service Emergency Firefighting Fund.


(7) The Climate Security Act Management Fund.


SEC. 4102. AMOUNTS IN FUNDS.
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Each Fund established by section 4101 shall consist of such amounts as are deposited into
the respective Fund under subtitle C.


Subtitle B--Climate Change Credit Corporation


SEC. 4201. ESTABLISHMENT.


(a) In General.--There is established, as a nonprofit corporation without stock, a corpora­
tion to be known as the 'Climate Change Credit Corporation'.


(b) Treatment.--The Corporation shall not be considered to be an agency or establishment
ofthe Federal Government.


SEC. 4202. APPLICABLE LAWS.


The Corporation shall be subject to this title and, to the extent consistent with this title, the
District of Columbia Business Corporation Act (D.C. Code section 29-301 et seq.).


SEC. 4203. BOARD OF DIRECTORS.


(a) In General.--The Corporation shall have a board of directors composed of 5 individuals
who are citizens of the United States, of whom 1 shall be elected annually by the board to serve as
Chairperson.


(b) Political Affiliation.--Not more than 3 members of the board serving at any time may
be affiliated with the same political party.


(c) Appointment and Term.--A member ofthe board shall be appointed by the President,
by and with the advice and consent ofthe Senate, for a tenn of 5 years.


(d) Quorum.--Tlu·ee members ofthe board shall constitute a quorum for a meeting ofthe
board of directors.


(e) Prohibitions.--


(l) CONFLICTS, OF INTEREST.--An individual employed by, or holding any official rela­
tionship (including any shareholder) with, any entity engaged in the generation, transmission, distri­
bution, or sale of energy, an individual who has any pecuniary interest in the generation, transmis­
sion, distribution, or sale of energy, or an individual who has a pecuniary interest in the implemen-


tation of this Act, shall not be appointed to the Corporation under this subtitle.


(2) NO OTHER EMPLOYMENT.--A member ofthe Corporation shall not hold any other
employment dming the term of service of the member.


(f) Vacancies.--


(l) IN GENERAL.--A vacancy on the Corporation-­


(A) shall not affect the powers of the Corporation; and


(B) shall be filled in the same manner as the original appointment was made.
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(2) SERVICE UNTIL NEW APPOlNTMENT.--A member ofthe Corporation the term of
whom has expired or otherwise been terminated shall continue to serve until the date on which a


replacement is appointed if the President detelmines that service to be appropliate.


(g) Removal.--


(1) IN GENERAL.--A member may be removed fi'om the Corporation on detelmination of the
President for cause.


(2) NOTIFICATION.--Not later than 30 days before removing a member from the Corpora­
tion for cause under paragraph (1), the President shall provide to Congress an advance notification


of the determination by the President to remove the member.


SEC. 4204. REVIEW AND AUDIT BY COMPTROLLER GENERAL.


Not later than January 1, 2013, and annually thereafter, the Comptroller General of the
United States shall conduct a review and audit of each expenditure made pursuant to this title to de­
termine the efficacy of the programs, expenditures, and projects fUilded under this title.


Subtitle C--Auctions


SEC. 4301. EARLY AUCTIONS.


(a) Initiation of Auctioning.--Not later than 1 year after the date of enactment of this Act,
the Corporation shall begin auctioning the emission allowances allocated to the Corporation under
section 3102. '


(b) Completion of Auctioning.--Not later than December 31,2010, the Corporation shall
complete auctioning of all allowances allocated to the Corporation under section 3102.


(c) Proceeds From Early Auctioning.--The Corporation shall use to can-y out programs es­
tablished under subtitle D all proceeds of early auctioning conducted by the Corporation under this
section.


SEC. 4302. ANNUAL AUCTIONS.


(a) In General.--Not later than 330 days before the beginning of a calendar year identified
in the table contained in section 3103, the COlporation shall auction all of the allowances allocated
to the Corporation for that year by the Administrator under section 3103.


(b) Proceeds From Annual Auctioning.--


(1) BUREAU OF LAND MANAGEMENT EMERGENCY FIREFIGHTING FUND.--For
each of calendar years 2012 through 2050, the Corporation shall deposit into the Bureau of Land
Management Emergency Firefighting Fund established by section 4101(5) proceeds, from annual


auctions that the Corporation conducts for the calendar year under this section, that are sufficient to
ensure that the amount in the Fund equals $300,000,000.


(2) FOREST SERVICE EMERGENCY FIREFIGHTING FUND.--For each of calendar years
2012 through 2050, the Corporation shall deposit into the Forest Service Emergency Firefighting


Fund established by section 4101(6) proceeds, from annual auctions that the COlporation conducts


. (
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for the calendar year under this section, that are sufficient to ensure thanhe amount in the Fund
equals $800,000,000.


(3) CLIMATE SECURITY ACT MANAGEMENT FUND.--


(A) IN GENERAL.--For each of calendar years 2012 through 2050, the Corporation shall
deposit into the Climate Security Act Management Fund established by section 4101(7) such per­
centage of the proceeds ofthe annual auctions condncted by the Corporation for the calendar year
nnder this section as the Administrator determines to be sufficient to efficiently and effectively ad­
minister this Act.


(B) DISTRlBUTION.--The Administrator may distribute funds from the Climate Security
Act Management Fund to the Secretary of Agriculture, the Secretary of Labor, and the Carbon Mar­
ket Efficiency Board, as the Administrator determines to be necessary to assist in carrying out this
Act.


(C) USE OF FUNDS.--The head of a Federal agency or depallment may use funds from
the Climate Security Act Management Fund for the costs to the agency or department of caiTying
out this Act, including the costs of--


(i) promulgation of regulations;


(ii) development ofpolicy guidance;


(iii) development and operation of information systems;


(iv) certification of monitoring equipment;


(v) conducting facilities audits and inspections;


(vi) monitoring and modeling;


(vii) quality assurance and verification functions;


(viii) enforcelllent;


(ix) administration;


(x) outreach;


(xi) training;


(xii) field audits; and


(xiii) financial management.


(D) TREATMENT.--Amounts in the Climate Security Act Management Fund-­


(i) shall be used only to advance the purposes described in section 3;


(ii) are subject to the availability of appropriations; and


(iii) shall remain available until expended.


(4) USE OF REMAINING PROCEEDS.--
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(A) IN GENERAL.--For each of calendar years 2012 through 2050, the Corporation shall
use the proceeds of the annual auctions conducted by the Corporation for the calendar year under
this section in accordance with this paragraph.


(B) ENERGY TECHNOLOGY DEPLOYMENT.--Foreach of calendar years 2012
through 2050, the Corporation shall use to can'y out the programs established under subtitle D 52
percent of the proceeds of the annual auctions conducted by the Corporation for the calendar year
under this section.


(C) ENERGY INDEPENDENCE ACCELERATION FUND.--1n any of calendar years
2012 through 2050 during which there exists in the Treasury of the United States an energy trans­
formation acceleration fund administered by the Director of the Advanced Research Projects
Agency within the Department of Energy, of the proceeds ofthe annual auctions conducted by the
Corporation for the calendar year under this section, the Corporation shall deposit 2 percent of the
proceeds into that fund.


(D) ENERQY CONSUMERS.--For each of calendar years 2012 tlu'ough 2050, the Corpo­
ration shall deposit into the Energy Assistance Fund established by section 4101(1) 18 percent of
the proceeds of the annual auctions conducted by the Corporation for the calendar year under this
section.


(E) CLIMATE CHANGE WORKER TRAINING PROGRAM.--For each of calendar
years 2012 through 2050, the Corporation shall deposit into the Climate Change Worker Training
Fund established by section 4101 (2) 5 percentofthe proceeds ofthe mlliual auctions conducted by
the Corporation for the calendar year under this section.


(F) ADAPTATION PROGRAM FOR NATURAL RESOURCES IN UNITED STATES
AND TERRlTORlES.--For each of calendar years 2012 through 2050, the Corporation shall de­
posit into the Adaptation Fund established by section 4101(3) 18 percent ofthe proceeds of the an­
nual auctions conducted by the Corporation for the calendar year under this section.


(G) CLIMATE CHANGE AND NATIONAL SECURITY PROGRAM.--For each of cal­
.endar years 2012 through 2050, the Corporation shall deposit into the Climate Change and National
Security Fund established by section 4101(4) 5 percent of the proceeds of the arumal auctions con­
ducted by the Corporation for the calendar year under this section.


Subtitle D--Energy Technology Deployment


SEC. 4401. GENERAL ALLOCATIONS.


For each calendar year, the Corporation shall use the amounts described in sections
4301(c) and 4302(b)(4)(B) to cany out the programs established under this subtitle, as follows:


(1) 32 percent of the funds shall be used to carry out the zero- or low-carbon energy technolo­
gies program under section 4402.


(2) 25 percent shall be used to carry out the advanced coal and sequestration technologies pro­
gram under section 4403.
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(3) 6 percent shall be used to carry out the fuel fiom cellulosic biomass program under' section
4404.


(4) 12 percent shall be used to carry out the advanced teclui.ology vehicles manufactUl1ng in­
centive program under section 4405.


(5) 25 percent shall be used to carry out the sustainable energy program under section 4406.


SEC. 4402. ZERO- OR LOW-CARBON ENERGY TECHNOLOGIES DEPLOYMENT.


(a) Definitions.--In this section:


(1) ENERGY SAVINGS.--The term 'energy savings' means megawatt-hours of elect11city or
million British thermal units of natural gas saved by a product, in comparison to pi'ojected energy


consumption under an energy-efficiency standard applicable to the product.


(2) ENGINEERING INTEGRATION COSTS.--The term 'engineering integration costs' in­
cludes the costs of engineering tasks relating to--


(A) redesigning manufacturing processes to begin producing qualifying components and
zero- or low-carbon generation technologies;


(B) designing new tooling and equipment for production facilities that produce qualifying
components and zero- or low-carbon generation technologies; and


(C) establishing or expanding manufacturing operations for qualifying components and
zero- or low-carbon generation technologies.


(3) HIGH-EFFICIENCY CONSUMER PRODUCT.--The term 'high-efficiency consumer
product' means a covered product to which an energy conservation standard applies under section
325 of the Energy Policy and Conservation Act (42 Us.c. 6295), ifthe energy efficiency ofthe


product exceeds the energy efficiency required under the standard.


(4) QUALIFYING COMPONENT.--The term 'qualifying component' means a component
that the Secretary of Energy detelmines to be specially designed for zero- or low-carbon generation


teclmology.


(5) ZERO- OR LOW-CARBON GENERATION.--The telm 'zero- or low-carbon generation'
means generation of electricity by an electric generation unit that--


(A) emits no carbon dioxide into the atmosphere, or is fossil-fuel fired and emits into the
atmosphere not more than 250 pounds of carbon dioxide per megawatt-hour (after adjustment for
any carbon dioxide from the unit that is geologically sequestered); and


(B) was placed into commercial service after the date of enactment of this Act.


(6) ZERO- OR LOW-CARBON GENERATION TECHNOLOGY.--The term 'zero- or low­
carbon generation technology' means a technology used to create zero- or low-carbon generation.
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(b) Financial Incentives Program.--During each fiscal year beginning on or after October
I, 2008, the Corporation shall competitively award financial incentives under this subsection in the
technology categories of--


(1) the production of electticity from new zero- or low-carbon generation;


(2) the manufacture of high-efficiency consumer products; and


(3) facility establishment or conversion by manufacturers and component suppliers ofzero- or
low-carbon technology.


(c) Requirements.--


(1) IN GENERAL.--The Corporation shall make awards under this section to domestic pro­
ducers of new zero- or low-carbon generation, domestic manufacturers of high-efficiency consumer
products, and domestic facilities and operations of manufacturers and component suppliers of zero­


or low-carbon generation technology--


(A) in the case of producers of new zero- or low-carbon generation, based on the bid of
each producer in tenns of dollars per megawatt-hour of electricity generated;


(B) in the case of manufacturers of qualifying high-efficiency consumer products, based
on the bid of each manufacturer in tenns of dollars per megawatt-hour or million Blitish thelmaI
units saved; and


(C) in the case of qualifying manufacturers of zero- or low-carbon generation technology,
based on the criteria noted in subsection (e).


(2) ACCEPTANCE OF BIDS.--


(A) IN GENERAL..-In making awards under subparagraphs (A) and (B) ofparagraph (1),
the Corporation shall--


(i) solicit bids for reverse auction from appropriate producers and manufacturers, as de­
tennined by the Corporation; and


(ii) award financial incentives to the producers and manufacturers that submit the lowest
bids that meet the requirements established by the Corporation.


(B) FACTORS FOR CONVERSION.--


(i) IN GENERAL.--For the purpose of assessing bids under subparagraph (A), the Corpo­
ration shall specify a factor for converting megawatt-hours of electricity and million British thermal
units of natural gas to common units.


(ii) REQUIREMENT.--The conversion factor shall be based on the relative greenhouse
gas emission benefits of electricity and natural gas conservation.


(d) FOlms of Awards.--


(1) ZERO- AND LOW-CARBON GENERATORS.--An award for zero- or low-carbon gen­
eration under this subsection shall be in the fonn of a contract to provide a production payment for
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each year during the first 10 years of commercial service of the generation unit in an amount equal
to the product obtained by multiplying--


(A) the amount bid by the producer of the zero- or low-carbon generation; and


(B) the megawatt-hours estimated to be generated by the zero- or low-carbon generation
unit each year.


(2) HIGH-EFFICIENCY CONSUMER PRODUCTS.--An award for a high-efficiency con­
sumer product under this subsection shall be in the form of a lump sum payment in an amount equal


to the product obtained by multiplying--


(A) the amount bid by the manufacturer of the high-efficiency consumer product; and


(B) the energy savings during the projected useful life of the high-efficiency consumer
product, not to exceed 10 years, as determined by the Corporation.


(3) MANUFACTURING OF ZERO- OR LOW-CARBON GENERATION TECHNOLOGY.-


(A) IN GENERAL.--An award for facility establislnnent or conversion costs for zero- or
low-carbon generation teclmology shall be in an amount equal to not more than 30 percent of the
cost of--


(i) establishing, recquipping, or expanding a manufacturing facility to produce-­


(I) qualifying zero- or low-carbon generation teclnlOlogy; or


(II) qualifying components;


(ii) engineering integration costs of zero- or low-carbon generation technology and quali­
fying components; and


(iii) property, machine tools, and other equipment acquired or constructed primarily to en­
able the recipient to test equipment necessary for the construction or operation of a zero- or low­
carbon generation facility.


(B) MINIMUM AMOUNT.--The Corporation shall use not less than \114\ of the amounts
made available to carry out this section to make awards to entities for the manufacturing of zero- or
low-carbon generation technology.


(e) Selection Criteria.--In making awards under this section to qualifying manufacturers of
zero- or low-carbon generation technology and qualifying components, the Corporation shall select
manufacturers that--


(I) document the greatest use of domestically sourced parts and components;


(2) return to productive service existing idle manufacturing capacity;


(3) are located in States with the greatest availability of unemployed manufacturing workers;


(4) compensate workers at a minimum amount equal to at least 100 percent ofthe State aver­
age manufacturing wage, plus health insurance benefits;
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(5) demonstrate a high probability of commercial success; and


(6) achieve other criteria, as the Corporation determines to be appropriate.


SEC. 4403. ADVANCED COAL AND SEQUESTRATION TECHNOLOGIES PRO­
GRAM.


(a) Advanced Coal Teclmologies.--


(1) DEFINITIONS.--In this section:


(A) ADVANCED COAL GENERATION TECHNOLOGY.--Except as provided in para­
graph (2), the telm 'advanced coal generation technology' means an advanced coal-fueled power
plant teclmology that meets I of the following performance standards for limiting carbon dioxide
emissions from an electric generation unit on an annual average basis, as determined by the Corpo­
ration:


(i) For an electtic generation unit that is not a new entrant, an arumal emissions rate ofnot
more than 1,200 pounds of carbon dioxide per megawatt-hour ofnet electricity generation, after
subtracting the carbon dioxide that is captured and sequestered.


(ii) For any project for which construction of the unit commenced before July I, 2018, an
annual emissions rate of not more than 800 pounds of carbon dioxide per megawatt-hour ofnet
electticity generation, after subtracting the carbon dioxide that is captured and sequestered.


(iii) For any project for which construction ofthe unit conunenced on or after July I, 2018,
an annual emissions rate of not more than 350 pounds of carbon dioxide per megawatt-hour ofnet
electticity generation, after subtracting the carbon dioxide that is captured and sequestered.


(B) COMMENCED.--The terrn 'commenced', with respect to construction, means that an
owner or operator has--


(i) obtained the necessary pelmits to calTy out a continuous program of consttuction; and


(ii) entered into a binding contractual obligation, with substantial financial penalties for
cancellation, to undeltake such a program.


(C) CONSTRUCTION.--The term 'consttuction', with respect to a carbon capture and se­
questration project, means the fablication, erection, or installation of technology for the project.


(2) ADJUSTMENT OF PERFORMANCE STANDARDS.--


(A) IN GENERAL.--The Corporation may adjust the emissions perforrnance standards for
a carbon capture and sequestration project under paragraph (I )(A) for an electric generation unit
that uses subbituminous coal, lignite, or petroleum coke in significant amounts.


(B) REQUIREMENT.--Ifthe Corporation adjusts a standard under subparagraph (A), the
adjusted perfOlmance standard for the applicable project shall prescribe an annual emissions rate
that requires the project to achieve an equivalent reduction from uncontrolled carbon dioxide emis­
sions levels from the use of subbituminous coal, lignite, or petroleum coke, as compared to the
emissions the project would have achieved if that unit had combusted only bituminous coal during
the pmticular calendar year.
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(3) DEMONSTRATION PROJECTS.--


(A) IN GENERAL.--The Corporation shall use not less than \114\ of the amounts made
available to carry out this section for each fiscal year to SUppOlt demonstration projects using ad­
vanced coal generation technology, including retrofit technology that could be deployed on existing
coal generation facilities.


(B) CERTAIN PROJECTS.--Ofthe amounts described in subparagraph (A), the Corpora­
tion shall make available up to 25 percent for projects that meet the carbon dioxide emissions per­
formance standard under clause (i) ofparagraph (l)(A).


(4) DEPLOYMENT INCENTIVES.--


(A) IN GENERAL.--The Corporation shall use not less than \114\ of the amounts made
available to can-y out this section for each fiscal year to provide financial incentives to facilitate the
deployment of no~ more than 20 gigawatts of advanced coal generation technologies.


(B) ADMINISTRATION.--In providing incentives under this paragraph, the Corporation
shall--


(i) provide appropriate incentives for regulated investor-owned utilities, municipal utili­
ties, electric cooperatives, and independent power producers, as detelmined by the Secretary ofEn­
ergy; and


(ii) ensure that a range ofthe domestic coal types is employed in the facilities that receive
incentives under this paragraph.


(C) FUNDING REQUIREMENTS.--


(i) SEQUESTRATION ACTIVITIES.--The Corporation shall provide incentives only to
projects that meet 1 of the emission performance standards for limiting carbon dioxide under clause
(ii) or (iii) ofparagraph (1 )(A).


(ii) PROJECTS USING CERTAIN COALS.--In providing incentives under this para­
graph, the Corporation shall set aside not less than 25 percent of any amounts made available to
can'y out this subsection for projects using coal with an energy content ofnot more than 10,000
British thelmal units per pound.


(5) STORAGE AGREEMENT REQUIRED.--The Corporation shall require a binding storage
agreement for the carbon dioxide captured in a project under this subsection in a geological storage
project pennitted by the Administrator under regulations promulgated pursuant to section 1421(d)


of the Safe Drinking Water Act (42 US.c. 300lz(d).


(6) DISTRIBUTION OF FUNDS.--


(A) REQUIREMENT.--The Corporation shall make awards under this section in a manner
that maximizes the avoidance or reduction of greenhouse gas emissions.


(8) INCENTIVES.--A project that receives an award under this subsection may elect 1 of
the following financial incentives:


(i) A loan guarantee.
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(ii) A cost-shating grant to cover the incremental cost of installing and operatirtg carbon
capture and storage equipment (for which utilization costs may be covered for the first 10 years of
operation).


(iii) Production payments ofnot more than 1.5 cents per kilowatt-hour of electric output
duting the first 10 years of commercial service of the project.


(7) LIMITATION.--A project may not receive an award under this subsection if the project
receives an award under section 4402.


(b) Sequestration.--


(1) IN GENERAL.--The Corporation shall use not less than \1/2\ of the amounts made avail­
able to carry out this section for each fiscal year for large-scale geological carbon storage demon­
stration projects that store carbon dioxide captured fi'om electric generation units using coal gasifi­
cation or other advanced coal combustion processes, including units that receive assistance under


subsection (a).


(2) PROJECT CAPITAL AND OPERATING COSTS.--


(A) IN GENERAL.--The Corporation shall provide assistance under this subsection to re­
imburse the project owner for a percentage of the incremental project capital and operating costs of
the project that are attIibutable to carbon capture and sequestration, as the Secretary determines to
be appropliate.


(B) CERTAIN PROJECTS.--Of the assistance provided under subparagraph (A), the Cor­
poration shall make available up to 25 percent for projects that meet the carbon dioxide emissions
performance standard under subsection (a)(l)(A)(i).


SEC. 4404. FUEL FROM CELLULOSIC BIOMASS.


(a) In General.--The Corporation shall provide deployment incentives under this section to
encourage a variety ofprojects to domestically produce transportation fuels from cellulosic bio­
mass, relying on different feedstocks in different regions of the United States.


(b) Project Eligibility.--Incentives under this section shall be provided on a competitive
basis to projects that domestically produce fuels that--


(1) meet United States fuel and emission specifications;


(2) help diversify domestic transpoliation energy supplies; and


(3) improve or maintain air, water, soil, and habitat quality, and protect scarce water supplies.


(c) Incentives.--Incentives under this section may consist of--


(1) loan guarantees for the construction ofproduction facilities and supporting infrastructure;
or


(2) production payments through a reverse auction in accordance with subsection (d).
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(d) Reverse Auction.--


(1) IN GENERAL.--In providing incentives under this section, the Corporation shall-­


(A) prescribe rules under which producers of fuel from cellulosic biomass may bid for
production payments under subsection (c)(2); and


(B) solicit bids from producers of different classes of transpoliation fuel, as the Corpora­
tion detelmines to be appropliate.


(2) REQUIREMENT.--The rules under section 4402 shall require that incentives shall be pro­
vided to the producers that submit the lowest bid (in terms of cents per gallon gasoline equivalent)


for each class of transportation fuel fi:om which the Corporation solicits a bid.


SEC. 4405. ADVANCED TECHNOLOGY VEHICLES MANUFACTURING INCEN­
TIVE PROGRAM.


(a) Definitions.--In this section:


(l) ADVANCED TECHNOLOGY VEHICLE.--The telm 'advanced technology vehicle'
means an eIectlic vehicle, a fuel cell-powered vehicle, a hyblid or plug-in hyblid electric vehicle, or


an advanced diesel light duty motor vehicle, that meets--


(A) the Tier II Bin 5 emission standard established in rules prescribed by the Administra­
tor under section 202(i) ofthe Clean Air Act (42 u.s.c. 7521(i)), or a lower-numbered Bin emis­
sion standard;


(B) any new emission standard for fine pmiiculate matter prescribed by the Administrator
under that Act; and


(C) standard of at least 125 percent of the average base year combined fuel economy, cal­
culated on an energy-equivalent basis for vehicles other than advanced diesel light-duty motor vehi­
cles, for vehicles of a substantially similar nature and footprint.


(2) COMBINED FUEL ECONOMY.--The term 'combined fuel economy' means-­


(A) the combined city-highway miles per gallon values, as repOlied in accordance with
section 32908 oftitle 49, United States Code; and


(B) in the case of an electric drive vehicle with the ability to recharge fi-om an off-board
source, the reported mileage, as determined in a manner consistent with the Society of Automotive
Engineers recommended practice for that configuration, or a similar practice recommended by the
Secretary of Energy, using a petroleum equivalence factor for the off-board electricity (as defined
by the Secretary of Energy).


(3) ENGINEERING INTEGRATION COSTS.--The term 'engineeling integration costs' in­
cludes the cost of engineering tasks performed in the United States relating to--


(A) incOlporating qualifYing components into the design of advanced technology vehicles;
and
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(8) designing new tooling and equipment for production facilities that produce in the
United States qualifying components or advanced technology vehicles.


(4) QUALIFYING COMPONENT.--The telm 'qualifying component' means a component
that the Secretary of Energy determines to be--


(A) specially designed for advanced technology vehicles;


(B) installed for the purpose ofmeeting the performance requirements of advanced tech­
nology vehicles as specified in subparagraphs (A), (B), and (C) ofparagraph (1); and


(C) manufactured in the United States.


(b) Manufacturer Facility Conversion Awards.--The Corporation shall provide facility
conversion funding awards under this subsection to automobile manufacturers and component sup­
pliers to pay up to 30 percent of the cost of--


(1) reequipping or expanding an existing manufacturing facility to produce-­


(A) qualifying advanced technology vehicles; or


(B) qualifying components; and


(2) engineering integration of qualifying vehicles and qualifying components.


(c) Period of Availability.--An award under subsection (b) shall apply to--


(1) facilities and equipment placed in service after the date of enactment of this Act and before
January 1, 2030; and


(2) engineering integration costs incuned after the date'of enactment of this Act.


(d) Additional Limitations.--


(1) MAXIMUM AMOUNT.--The maximum amount of all awards under this section shall not
exceed $40,000,000,000.


(2) CAFE REQUIREMENTS.--The Corporation shall not make an award under this section to
an automobile manufacturer or component supplier that, directly or through a parent, subsidiary, or
affiliated entity, is not in compliance with each corporate average fuel economy standard under sec­


tion 32902 oftitle 49, United States Code, in effect on the date ofthe award.


(e) Additional Requirements.--


(1) DEFINITION OF RECIPIENT.--In this subsection, the term 'recipient' means the automo­
bile manufacturer or component supplier (including any parent, subsidiary, and affiliated entities)


that receives an award under this section.


(2) CERTIFICATION.--To be eligible for an award under this section, an automobile manu­
facturer or component supplier (including any parent, subsidiary, and affiliated entities) shall certify


to the Corporation that, for each of the 7 calendar years following the receipt of the award, the
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manufacturer or supplier will maintain in the United States a number of full-time or full~time­


equivalent employees--


(A) equal to 90 percent of the monthly average number of full-time or full-time-equivalent
employees maintained by the manufacturer or supplier for the 12-month period ending on the date
of receipt of the award;


(B) sufficient to ensure that the propOliion that the workforce of the manufacturer or sup­
plier in the United States bears to the global workforce of the. manufacturer or supplier is equal to or
greater than the average monthly proportion that the workforce of the manufacturer or supplier in
the United States bears to the global workforce of the manufacturer or supplier for the 12-month
period ending on the date of receipt of the award; or


(C) sufficient to ensure that any percentage decrease in the hourly workforce of the manu­
facturer or supplier in the United States is not greater than the aggregate of the percentage decrease
in the market share of the manufacturer or supplier in the United States and the increase in the pro­
ductivity of the manufacturer or supplier, calculated ~uring the period beginning on the date ofre­
ceipt of the award and ending on the date of certification under this subparagraph.


(3) RECERTIFICATION.--Not later than 1 year after the date ofreceipt of an award under
this section, and annually thereafter, a manufacturer or supplier shall--


(A) recertify to the Corporation that, during the preceding calendar year, the manufacturer
or supplier has achieved compliance with the requirement described in paragraph (2); and


(B) provide to the Corporation sufficient data for verification ofthe receliification.


(4) REPAYMENT.--A manufacturer or supplier that fails to make the recertification required
by paragraph (3) shall pay to the Corporation an amount equal to the difference between--


(A) the amount of the original award to the manufacturer or supplier; and


(B) the product obtained by multiplying--


(i) an amount equal to \117\ of that original amount; and


(ii) the number of years during which the manufacturer or supplier-­


(I) received an award under this section; and


(II) made the certification required by paragraph (3).


SEC. 4406. SUSTAINABLE ENERGY PROGRAM.


(a) Definition of Sustainable Energy Technology.--In this section, the tenn 'sustainable en­
ergy technology' means a technology to hamess a renewable energy source (as defined in section
609(a) of the Public Utility Regulatory Policies Act of 1978 (7 U.S. C. 918c(a)), including in dis­
tributed energy systems.


(b) Demonstration Projects.--The Corporation shall use not less than 25 percent of the
amounts made available to carry out this section for each fiscal year to support demonstration pro­
jects in the United States using sustainable energy technology, including in distributed energy sys­
tems.
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(c) Deployment Incentives.--


(1) IN GENERAL.--The Corporation shall use not less than 25 percent of the amounts made
available to carry out this section for each fiscal year to provide Federal financial incentives to fa­
cilitate the deployment in the United States of sustainable energy technology, including in distlib­


uted energy systems.


(2) ADMINISTRATION.--ln providing incentives under this subsection, the Corporation shall
provide appropriate incentives for regulated investor-owned utilities, municipal utilities, electric


cooperatives, independent power producers, and consumers, as determined by the Secretary of En­
ergy.


(d) Distlibution of Funds.--A project that receives an award under this subsection may
elect 1 of the following Federal financial incentives:


(1) A loan guarantee.


(2) A cost-sharing grant to cover the incremental cost ofinstaIling and operating equipment
(for which utilization costs may be covered for the first 10 years of operation).


(3) Production payments ofnot more than 1.5 cents per kilowatt-hour of electlic output during
the first 10 years of commercial service of the project.


(e) Limitation.--A project may not receive an award under this subsection ifthe project re­
ceives an award under section 4402.


Subtitle E--Energy Consumers


SEC. 4501. PROPORTIONS OF FUNDING AVAILABILITY.


All funds deposited into the Energy Assistance Fund established by section 4101(1) shall
be made available, without fulther appropriation or fiscal year limitation, to the following programs
in the following propOitions:


(1) 50 percent ofthe funds to the low-income home energy assistance program established un­
der the Low Income Home Energy Assistance Act of 1981 (42 U.S.c. 8621 et seq.).


(2) 25 percent of the funds to the Weatherization Assistance Program for Low-Income Persons
established under part A of title N of the Energy Conselvation and Production Act (42 u.s. C. 6861


et seq.).


(3) 25 percent of the funds to the rural energy assistance program described in section 4502.


SEC, 4502. RURAL ENERGY ASSISTANCE PROGRAM.


The Secretary of Energy shall carry out a program to use the funds made available under
section 4501(3) to provide financial assistance to promote the availability ofreasonably-priced dis­
tributed electlicity in off-grid IUral regions in which electricity prices exceed 150 percent ofthe na­
tional average, as detelmined by the Secretary of Energy.
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Subtitle F--Climate Change Worker Training Program


SEC. 4601. FUNDING.


All funds deposited into the Climate Change Worker Training Fund established by section
4101(2) shall be made available, without further appropriation or fiscal year limitation, to canyout
the programs established under this subtitle.


SEC. 4602. PURPOSES.


The purposes of this subtitle are--


(I) to create a sustainable, comprehensive public program that provides quality training that is
linked to jobs that are created through low-carbon energy, sustainable energy, and energy efficiency


initiatives;


(2) to satisfy industry demand for a skilled workforce, support economic growth, boost the
global competitiveness of the United States in expanding low-carbon energy, sustainable energy,


and energy efficiency industries, and provide economic self-sufficiency and family-sustaining jobs
for United States workers, including low-wage workers, through quality training and placement in


job oppOliunities in those industries; and


(3) to provide funds for Federal and State industry-wide research, labor market information
and labor exchange programs, and the development ofFederal- and State-administered training pro­


grams.


SEC. 4603. ESTABLISHMENT.


Not later than 180 days after the date of enactment of this Act, the Secretary of Labor (re­
fened to in this subtitle as the 'Secretary'), in consultation with the Administrator and the Secretary
of Energy, shall establish a climate change worker training program that achieves the purposes of
this subtitle.


SEC. 4604. ACTIVITIES.


(a) National Research Program.--Under the program established under section 4603, the
Secretary, acting through the Bureau of Labor Statistics, shall provide assistance to suppOli national
research to develop labor market data and to track future workforce trends resulting fi'om energy­
related initiatives canied out under this section, including--


(1) linking research and development in low-carbon energy, sustainable energy, and energy
efficiency technology with the development of standards and cunicula for cunent and future jobs;


(2) the tracking and documentation ofacademic and occupational competencies and future
skill needs with respect to low-carbon energy, sustainable energy, and energy efficiency technol­


ogy;


(3) tracking and documentation of occupational information and workforce training data with
respect to low-carbon energy, sustainable energy, and energy efficiency technology;
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(4) assessing new employment and work practices, including career ladder and upgrade train­
ing and high-performance work systems; and


(5) collaborating with State agencies, industry, organized labor, and community and nonprofit
organizations to disseminate successful innovations for labor market services and worker training


with respect to low-carbon energy, sustainable energy, and energy efficiency technology.


(b) National Energy Training Partnership Grants.--


(1) GRANTS.--


(A) IN GENERAL.--Under the program established under section 4603, the Secretary
shall award national energy training partnerships grants on a competitive basis to eligible entities to
enable the entities--


(i) to carry out national training that leads to economic self-sufficiency; and


(ii) to develop a low-carbon energy, sustainable energy, and energy efficiency industries
workforce.


(B) DIVERSITY.--Grants shall be awarded under this paragraph so as to ensure geo­
graphic diversity, with--


(i) at least 2 grants awarded to entities located in each of the 4 Petroleum Administration
for Defense Districts with no subdistricts; and


(ii) at least 1 grant awarded to an entity located in each of the subdistricts of the Petroleum
Administration for Defense District with subdistricts.


(2) ELIGIBILITY.--To be eligible to receive a grant under paragraph (1), an entity shall be a
nonprofit partnership that--


(A) includes the equal participation of industry, including public or private employers, and
labor organizations, including joint labor-management training programs, and may inclnde commu­
nity-based organizations, educational institutions, small businesses, cooperatives, State and local
veterans agencies, and veterans service organizations; and


(B) demonstrates--


(i) experience in implementing and operating worker skills training and education pro-
grams;


(ii) the ability to identify and involve in training programs carried out using the grant, tar­
get populations ofworkers that are or will be engaged in activities relating to low-carbon energy,
sustainable energy, and energy efficiency industries; and


(iii) the ability to help workers achieve economic self-sufficiency.


(3) ACTIVITIES.--Activities to be carried out using a grant provided under this subsection
may include--
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(A) the provision of occupational skills training, including curriculum development, on­
the-job training, and classroom training;


(B) the provision of safety and health training;


(C) the provision ofbasic skills, literacy, general equivalency degree, English as a second
language, and job readiness training;


(D) individual refenal and tuition assistance for a community college training program;


(E) the provision of customized training in conjunction with an existing registered appren-
ticeship program or labor-management partnership;


(F) the provision ofcareer ladder and upgrade training; and


(G) the implementation of transitional jobs strategies.


(c) State Labor Market Research, Infonnation, and Labor Exchange Research Program.--


(1) IN GENERAL.--Under the program established under section 4603, the Secretary shall
award competitive grants to States to enable the States to administer labor market and labor ex­


change infOlmational programs that include the implementation of the activities described in para­
graph (2).


(2) ACTIVITIES.--A State shall use amounts awarded under this subsection to provide fund­
ing to the State agency that administers the Wagner-Peyser Act (29 U.S.c. 49 et seq.) and State un­
employment compensation programs to canyout the following activities using State agency merit


staff:


(A) The identification ofjob openings in the low-carbon energy, sustainable energy, and
energy efficiency sector.


(B) The administration of skill and aptitude testing and assessment for workers.


(C) The counseling, case management, and referral of qualified job seekers to openings
and training programs, including low-carbon energy, sustainable energy, and energy efficiency
training programs.


(d) State Energy Training Partnership Program.--


(1) IN GENERAL.--Under the program established under section 4603, the Secretary shall
award competitive grants to States to enable the States to administer low-carbon energy, sustainable
energy, and energy efficiency workforce development programs that include the implementation of


the activities described in paragraph (2).


(2) ACTIVITIES.--


(A) IN GENERAL.--A State shall use amounts awarded under the subsection to award
competitive grants to eligible State energy sector palinerships to enable the partnerships to coordi­
nate with existing apprenticeship and labor management training programs and implement training
programs that lead to the economic self-sufficiency of trainees.
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(B) ELIGIBILITY.--To be eligible to receive a grant under this subsection, a State energy
sector partnership shall--


(i) consist ofnonprofit organizations that include equal participation from industry, includ­
ing public or private nonprofit employers, and labor organizations, including joint labor­
management training programs, and may include representatives from local governments, worker
investment agency one-stop career centers, community based organizations, community colleges,
other post-secondary institutions, small businesses, cooperatives, State and local veterans agencies,
and veterans service organizations;


(ii) demonstrate experience in implementing and operating worker skills training and edu­
cation programs; and


(iii) demonstrate the ability to identify and involve in training programs, target populations
of workers that are or will be engaged in activities relating to low-carbon energy, sustainable en­
ergy, and energy efficiency industries.


(C) PRIORITY.--In awarding grants under this subsection, the Secretmy shall give priority
to States that demonstrate linkages of activities under the grant with--


(i) meeting national energy policies associated with low-carbon energy, sustainable en­
ergy, and energy efficiency; and


(ii) meeting State energy policies associated with low-carbon energy, sustainable energy,
and energy efficiency.


(D) COORDINATION.--An entity that receives a grant under this subsection shall--


(i) coordinate activities can'ied out under the grant with existing apprenticeship and labor
management training programs; and


(ii) implement training programs that lead to the economic self-sufficiency of trainees, in­
cluding providing--


(I) outreach and recruitment s~rvices, in coordination with the appropriate State agency;


(II) occupational skills training, including curriculum development, on-the-job training,
and classroom training;


(III) safety and health training;


(IV) basic skills, literacy, general equivalency degree, English as a second language, and
job readiness training;


(V) individual referral and tuition assistance for a community college training program;


(VI) customized training in conjunction with an existing registered apprenticeship program
or labor-management partnership;


(VII) career ladder and upgrade training; and


(VIII) services under transitional jobs strategies.


SEC. 4605. WORKER PROTECTIONS AND NONDISCRIMINATION REQUIRE­
MENTS.
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(a) Applicability ofWIA.--Sections 181 and 188 ofthe Workforce Investment Act of 1998
(29 U.S. C. 2931, 2938) shall apply to all programs carried out using assistance under this subtitle.


(b) Consultation With Labor Organizations.--If a labor organization represents a substan­
tial number ofworkers that are engaged in similar work or training in an area that is the same as the
area that is proposed to be funded under this subtitle, the labor organization shall be provided an
opportunity to be consulted and to submit comments in regard to such a proposal.


SEC. 4606. WORKFORCE TRAINING AND SAFETY.


(a) University Programs.--In order to enhance the educational oppOltunities and safety of a
future generation of scientists, engineers, health physicists, and energy workforce employees, 25
percent of the funds deposited into the Climate Change Worker Training Fund shall be used for the
University Programs within the Department of Energy, to help United States university and colleges
stay at the forefront of science education and research and assist universities in the operation of ad­
vanced energy research facilities and in the perfol1uance of other educational activities.


(b) Employee Organizations.--The Secretary shall provide technical assistance and funds
for training directly to nonprofit employee organizations, voluntary emergency response organiza­
tions, and joint labor-management organizations that demonstrate experience in implementing and
operating worker health and safety training and education programs.


(c) Workforce Training.--


(1) IN GENERAL.--The Secretary of Labor, in cooperation with the Secretary of Energy,
shall promulgate regulations--


(A) to implement a program to provide workforce training to meet the high demand for
workers skilled in zero- and low-emitting carbon energy technologies and provide for related safety
issues;


(B) to implement a fully validated electrical craft certification program, career and tech­
nology awareness at the primary and secondary education level, preapprenticeship career tec1mical
education for all zero- and low-'emitting carbon energy technologies related industrial skilled crafts,
community college and skill center training for zero- and low-emitting carbon energy technology
technicians, development of constmction management personnel for zero- and low-emitting carbon
energy technology constmction projects and regional grants for integrated zero- and low-emitting
carbon energy technology workforce development programs; and


(C) to ensure the safety of workers in such careers.


(2) CONSULTATION.--In carrying out this subsection, the Secretary of Labor shall consult
with relevant Federal agencies, representatives of the zero- and low-emitting carbon energy tech­


nologies industries, and organized labor, concerning skills and such safety measures that are needed
in those industries.


(d) Quantification.--For purposes of dispersing funds under this section, qualifying zero­
and low-emitting carbon energy means any teclmology that has a rated capacity of at least 750
megawatts ofpower.


Subtitle G--Adaptation Program for Natural Resources in United States and Territories
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SEC. 4701. DEFINITIONS.


In this subtitle:


(1) ECOLOGICAL PROCESS.--


(A) IN GENERAL.--The term 'ecological process' means a biological, chemical, or physi-
cal interaction between the biotic and abiotic components of an ecosystem.


(B) INCLUSIONS.--The telm 'ecological process' includes--


(i) nutrient cycling;


(ii) pollination;


(iii) predator-prey relationships;


(iv) soil formation;


(v) gene flow;


(vi) larval dispersal and settlement;


(vii) hydrological cycling;


(viii) decomposition; and


(ix) disturbance regimes, such as fire and flooding.


(2) FISH AND WILDLIFE.--The tenn 'fish and wildlife' means-­


(A) any species of wild fauna, including fish and other aquatic species; and


(B) any fauna in a captive breeding program the object of which is to reintroduce indi­
viduals of a depleted indigenous species into previously occupied range.


(3) HABITAT.--The telm 'habitat' means the physical, chemical, and biological properties that
are used by wildlife (inCluding aquatic and telTestrial plant communities) for growth, reproduction,
and survival, food, water, cover, and space, on a tract of/and, in a body of water, or in an area or


region.


(4) INDIAN TRIBE.--The tenn 'Indian tribe' has the meaning given the term in section 4 of
the Indian Self-Detelmination and Education Assistance Act (25 Us.c. 45Gb).


(5) PLANT.--The telm 'plant' means any species of wild flora.


(6) SECRETARY.--The tenn 'Secretary' means the Secretary of the Interior.


(7) STATE.--The term 'State' means--


(A) a State;


(B) the District of Columbia;


(C) the Commonwealth ofPuerto Rico; and
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(D) any other telTitory or possession of the United States.


SEC. 4702. ADAPTATION FUND.


(a) Availability of Amounts.--All amounts deposited in the Adaptation Fund established
by section 4101(3) shall be made available, without further appropriation or fiscal year limitation, to
CatTy out activities (including research and education activities) that assist fish and wildlife, fish and
wildlife habitat, plants, and associated ecological processes in becoming more resilient, adapting to,
and surviving the impacts of climate change and ocean acidification (refelTed to in this section as
'adaptation activities') pursuant to this section.


(b) Department of the Interior.--Ofthe amounts made available annually to CatTy out this
subsection--


(l) 35 percent shall be allocated to the Secretary, and subsequently made available to States
through the Wildlife Conservation and Restoration Account established under section 3(a)(2) ofthe
Pittman-Robetison Wildlife Restoration Act (16 us.c. 669b(a)(2)), to carry out adaptation activi­
ties in accordance with comprehensive State adaptation strategies, as described in subsection G);


(2) 19 percent shall be allocated to the Secretary for use in funding adaptation activities car­
ried out--


(A) under endangered species, migratory bird, and other fish and wildlife programs admin­
istered by the United States Fish and Wildlife Service;


(B) on wildlife refuges and other public land under the jurisdiction of the United States
Fish and Wildlife Service, the Bureau of Land Management, or the National Park Service; or


(C) within Federal water managed by the Bureau of Reclamation;


(3) 5 percent shall be allocated to the Secretary for adaptation activities carried out under co­
operative grant programs, including--


(A) the cooperative endangered species conservation fund authorized under section 6(i) of
the Endangered Species Act of 1973 (16 Us.c. 1535(i));


(B) programs under the NOlih American Wetlands Conservation Act (16 us.c. 4401 et
seq.);


(C) the multinational species conservation fund established under the heading 'MULTI­
NATIONAL SPECIES CONSERVATION FUND' of title I of the Department of the Interior and
Related Agencies Appropriations Act, 1999 (16 Us. C. 4246);


(D) the Neotropical Migratory Bird Conservation Fund established by section 9(a) of the
Neotropical Migratory Bird Conservation Act (16 US.c. 6108(a));


(E) the Coastal Program of the United States Fish and Wildlife Service;


(F) the National Fish Habitat Action Plan;


(G) the Partners for Fish and Wildlife Program;


(H) the Landowner Incentive Program;
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(I) the Wildlife Without Borders Program of the United States Fish and Wildlife Service;
and


(J) the Park Flight Migratory Bird Program ofthe National Park Se1vice; and


(4) 1 percent shall be allocated to the Secretary and subsequently made available to Indian
tribes to carry out adaptation activities through the tribal wildlife grants program of the United


States Fish and Wildlife Service.


(c) Land and Water Conse1vation Fund.--


(I) DEPOSITS.--


(A) IN GENERAL.--Except as provided in paragraph (2), of the amounts made available
for each fiscal year to carry out this subsection, 10 percent shall be deposited into the Land and Wa­
ter Conservation Fund established under section 2 of the Land and Water Conservation Fund Act of
1965 (16 Us.c. 460/-5).


(B) Deposits to the Land and Water Conse1vation Fund under this subsection shall--


(i) be supplemental to authorizations provided under section 3 of the Land and Water Con­
servation Fund Act of 1965 (16 Us. C. 4601-6); and


(ii) remain available for non-adaptation needs.


(2) EXCEPTION.--For any fiscal year in which a deposit into the Land and Water Conserva­
tion Fund under paragraph (I) would result in an amount greater than $900,000,000--


(A) $900,000,000 shall be deposited into the Land and Water Conservation Fund; and


(B) the remaining funds shall be distributed on a pro rata basis as otherwise provided in
this section.


0) ALLOCATIONS.--Ofthe amounts deposited under this subsection into the Land and Wa­
ter Conse1vation Fund--


(A) \116\ shall be allocated to the Secretary and made available to carry out section 6 of the
Land and Water Conservation Fund Act of 1965 (16 u.s. C. 4601-8) to States, on a competitive ba­
S1S--


(i) in accordance with comprehensive wildlife conservation strategies and Indian tribes, to
carry out adaptation activities through the acquisition ofland and interests in land;


(ii) notwithstanding section 5 of that Act (16 u.s.c. 4601-7); and


(iii) in addition to grants provided pursuant to--


(I) annual appropriations Acts;


(II) the Energy Policy Act of2005 (42 Us.c. 15801 et seq.); or


(III) any other authorization for nonadaptation needs;
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(B) \113\ shall be allocated to the Secretary to carry out adaptation activities throu'gh the
acquisition oflands and interests in land under section 7 ofthe Land and Water Conservation Fund
Act of 1965 (16 u.s. C. 4601-9);


(C) \1/6\ shall be allocated to the Secretary of Agriculture and made available to the States
to CatTy out adaptation activities through the acquisition ofland and interests in land under section 7
of the Forest Legacy Program under the Cooperative Forestry Assistance Act of 1978 (16 u.s. C.
2103c); and


(D) \113\ shall be allocated to the Secretary ofAgdculture to carry out adaptation activities
through the acquisition ofland and interests in land under section 7 ofthe Land and Water Conser­
vation Fund Act of 1965 (16 U.S. C. 4601-9).


(4) EXPENDITURE OF FUNDS.--In allocating funds under subsection (c), the Secretary and
the Secretary ofAgriculture shall take into consideration factors including--


(A) the availability ofnon-Federal contributions from State, local, or plivate sources;


(B) opportunities to protect wildlife corridors or othelwise to link or consolidate frag­
mented habitats;


(C) oppOliunities to reduce the risk of catastrophic wildfires, extreme flooding, or other
climate-related events that are hatmful to fish and wildlife and people;


(D) the potential for conservation of species or habitat types at sedous risk due to climate
change, ocean acidification, and other stressors; and


(E) the potential to provide enhanced access to land and water for fishing, hunting, and
other public recreational uses.


(d) Forest Service.--Ofthe amounts made available annually to cany out this section, 5
percent shall be allocated to the Secretary ofAgriculture for use in funding adaptation activities car­
ded out on national forests and national grasslands under the jmisdiction of the Forest Service, or
.pursuant to the cooperative Wings Across the Amelicas Program.


(e) Environmental Protection Agency.--Ofthe amounts made available annually to cauy
out this section, 5 percent shall be allocated to the Administrator for use in adaptation activities re­
storing and protecting--


(I) large-scale freshwater aquatic ecosystems, such as the Everglades, the Great Lakes, Flat­
head Lake, the Missoud River, the Mississippi River, the Colorado River, the Sacramento-San Joa­
quin Rivers, the Ohio River, the Columbia-Snake River System, the Apalachicola, Chattahoochee


and Flint River System, the Connecticut River, and the Yellowstone River;


(2) large-scale estuadne ecosystems, such as Chesapeake Bay, Long Island Sound, Puget
Sound, the Mississippi River Delta, San Francisco Bay Delta, Narragansett Bay, and Albemarle­


Pamlico Sound; and


(3) fi'eshwater and estuadne ecosystems, watersheds, and basins identified as pdodties by the
Administrator, working in cooperation with other'Federal agencies, States, local governments, sci­


entists, and other conservation partners.
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(f) Corps ofEngineers.--Ofthe amounts made available al1l1ually to carry out this section,
10 percent shall be allocated to the Secretary of the Army for use by the Corps of Engineers to carry
out adaptation activities resto11ng--


(1) large-scale fi'eshwater aquatic ecosystems, such as the ecosystems described in subsection
(e)(l);


(2) large-scale estuarine ecosystems, such as the ecosystems described in subsection (e)(2);


(3) freshwater and estum1ne ecosystems, watersheds, and basins identified as priorities by the
Corps of Engineers, working in cooperation with other Federal agencies, States, local governments,


scientists, and other conservation partners; and


(4) habitats or ecosystems under programs such as the Estuary Restoration Act of2000 (33
US C. 2901 et seq.), project modifications for improvement ofthe environment, and aquatic resto­


ration under section 206 of the Water Resources Development Act of 1996 (33 USc. 2330).


(g) Department ofCommerce.--Ofthe amounts made available annually to carry out this
section, 10 percent shall be allocated to the Secretary of Commerce for use in funding adaptation
activities to protect, maintain, and restore coastal, estuarine, and marine resources, habitats, and
ecosystems, including such activities carded out under--


(l) the coastal and estum1ne land conservation program;


(2) the community-based restoration program;


(3) the Coastal Zone Management Act of 1972 (16 US C. 1451 et seq.), subject to the condi­
tion that State coastal agencies shall incorporate, and the Secretary of Commerce shall approve,


coastal zone management plan elements that are--


(A) consistent with the national adaptation strategy under subsection (i), as part of a
coastal zone management program established under this Act; and


(B) specifically designed to strengthen the ability of coastal, estuarine, and marine re­
sources, habitats, and ecosystems to adapt to and withstand the impacts of--


(i) global warming; and


(ii) where practicable, ocean acidification;


(4) the Open Rivers Initiative;


(5) the Magnuson Fishery Conservation and Management Act (16 USc. 1801 et seq.);


(6) the Madne Mammal Protection Act of 1972 (16 USc. 1361 et seq.);


(7) the Endangered Species Act of 1973 (16 Us.c. 1531 et seq.);
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(8) the Marine Protection, Research, and Sanctuaries Act of 1972 (33 u.s. C. 1401 et seq.);
and


(9) the Coral Reef Conservation Act of2000 (16 u.S.C. 6401 et seq.).


(h) Cost Sharing.--Notwithstanding any other provision oflaw, a State or Indian tribe that
receives a grant under paragraph (l) or (4) ofsubsection (b) shall provide 10 percent of the costs of
each activity calTied out using amounts under the grant.


(i) National Adaptation Strategy.--


(1) IN GENERAL.--Effective beginning on the date on which the President establishes the
national strategy under paragraph (3), funds made available under paragraphs (2), (3), and (4) of
subsection (b) and subsections (c) through (g) shall be used only for adaptation activities that are


consistent with the national strategy.


(2) INITIAL PERIOD.--Until the date on which the President establishes the national strategy
under paragraph (3), funds made available under paragraphs (2), (3), and (4) of subsection (b) and


subsections (c) t1n'ough (g) shall be used only for adaptation activities that are consistent with a
workplan established by the President.


(3) NATIONAL STRATEGY.--


(A) IN GENERAL.--Not later than 3 years after the date of enactment of this Act, the
President shall develop and implement a national strategy for assisting fish and wildlife, fish and
wildlife habitat, plants, and associated ecological processes in becoming more resilient and adapting
to the impacts of climate change and ocean acidification.


(B) ADMINISTRATION.--In establishing and revising the national strategy, the President
shall--


(i) base the national strategy on the best available science, as identified by the Science Ad­
visory Board established under subparagraph (D);


(ii) develop the national strategy in cooperation with State fish and wildlife agencies, State
coastal agencies, United States telTitories, and Indian tribes;


(iii) coordinate with the Secretary of the Interior, the Secretary of Commerce, the Secre­
tary ofAgriculture, the Secretary of Defense, the Administrator of the Environmental Protection
Agency, and other agencies as appropriate;


(iv) consult with local govemments, conservation organizations, scientists, and other inter­
ested stakeholders; and


(v) provide public notice and opportunity for comment.


(C) CONTENTS.--The President shall include in the national strategy, at a minimum, pri­
oritized goals and measures and a schedule for implementation--


(i) to identify and monitor fish and wildlife, fish and wildlife habitat, plants, and associ­
ated ecological processes that are particularly likely to be adversely affected by climate change and
ocean acidification and have the greatest need for conservation;
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(ii) to identify and monitor coastal, estuarine, marine, tenesttial, and freshwater habitats
that are at the greatest risk of being damaged by climate change and ocean acidification;


(iii) to assist species in adapting to the impacts of climate change and ocean acidification;


(iv) to protect, acquire, maintain, and restore fish and wildlife habitat to build resilience to
climate change and ocean acidification;


(v) to provide habitat linkages and coJTidors to facilitate fish, wildlife, and plant movement
in response to climate change and ocean acidification;


(vi) to restore and protect ecological processes that sustain fish, wildlife, and plant popula­
tions that are vulnerable to climate change and ocean acidification;


(vii) to protect, maintain, and restore coastal, marine, and aquatic ecosystems so that the
ecosystems are more resilient and better able to withstand the additional stresses associated with
climate change, including relative sea level rise and ocean acidification;


(viii) to protect ocean and coastal species fi'om the impact of climate change and ocean
acidification;


(ix) to incorporate adaptation strategies and activities to address relative sea level rise in
coastal zone planning;


(x) to protect, maintain, and restore ocean and coastal habitats to build healthy and resil­
ient ecosystems, including the purchase of coastal and island land; and


(xi) to incorporate consideration of climate change and ocean acidification, and to inte­
grate adaptation strategies and activities for fish and wildlife, fish and wildlife habitat, plants, and
associated ecological processes, in the planning and management of Federal land and water admin­
istered by the Federal agencies that receive funding under this section.


(D) SCIENCE ADVISORY BOARD.--


(i) ESTABLISHMENT.--Not later than 180 days after the date of enactment of this Act,
the Secretary shall establish and appoint the members of a science advisory board, to be comprised
ofnot fewer than 10 and not more than 20 members, who shaII--


(I) be recommended by the President of the National Academy of Sciences;


(II) have expeliise in fish, wildlife, plant, aquatic, and coastal and matine biology, ecol­
ogy, climate change, ocean acidification, and other relevant scientific disciplines; and


(III) represent a balanced membership between Federal, State, and local representatives,
universities, and conservation organizations.


(ii) DUTIES.--The science advisory board shall--


(I) advise the President and relevant Federal agencies and departments on--


(aa) the best available science regarding the impacts of climate change and ocean acidifi­
cation on fish and wildlife, habitat, plants, and associated ecological processes; and


(bb) scientific strategies and mechanisms for adaptation; and


(II) identify and recommend ptiorities for ongoing research needs on those issues.
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(iii) COLLABORATION.--The science advisory board shall collaborate with other cli­
mate change and ecosystem research entities in other Federal agencies and depat1ments.


(iv) AVAILABILITY TO PUBLIC.--The advice and recommendations of the science ad­
visory board shall be made available to the public.


(v) NONAPPLICABILITY OF FACA.--The Federal Advisory Committee Act (5 U.S.C.
App.) shall not apply to the science advisory board.


(E) COORDINATION WITH OTHER PLANS.--In developing the national strategy, the
President shall, to the maximum extent practicable--


(i) take into consideration research and information contained in-­


(I) State comprehensive wildlife conservation plans;


(II) the North American waterfowl management plan;


(III) the national fish habitat action plan;


(IV) coastal zone management plans;


(V) the rep011s of the Pew Oceans Commission and the United States Commission on
Ocean Policy; and


(VI) other relevant plans; and


(ii) coordinate and integrate the goals and measures identified in the national strategy with
the goals and measures identified in those plans.


(F) REVISIONS.--Not later than 5 years after the date on which the strategy is developed,
and not less frequently than every 5 years thereafter, the President shall review and update the na­
tional strategy using the procedures described in this paragraph.


(j) State Comprehensive Adaptation Strategies.--


(I) IN GENERAL.--Except as provided in paragraph (2), funds made available to States under
this subtitle shall be used only for activities that are consistent with a State strategy that has been


approved by, as appropriate--


(A) the Secretary ofthe Interior; or


(B) for any State with a coastal zone (within the meaning of the Coastal Zone Manage­
ment Act (16 U.S. C. 1451 et seq.)), by the Secretary of Commerce, subject to the condition that ap­
proval by the Secretary of Commerce shall be required only for those portions of the strategy relat­
ing to activities affecting the coastal zone.


(2) INITIAL PERIOD.--


(A) IN GENERAL.--Until the earlier of the date that is 3 years after the date of enactment
of this Act or the date on which a State receives approval for the State strategy, a State shall be eli­
gible to receive funding under subsection (b)(1) for adaptation activities that are--


(i) consistent with the comprehensive wildlife strategy ofthe State and, where appropriate,
other fish, wildlife and conservation strategies; and







Page 96
8.3036


(ii) in accordance with a workplan developed in coordination with, as appropliate-­


(I) the Secretary of the Intelior; or


(II) for any State with a coastal zone (within the meaning of the Coastal Zone Manage­
ment Act (16 Us. C. 1451 et seq.», by the Secretary of Commerce, subject to the condition that ap­
proval by the Secretary of Commerce shall be required only for those portions of the strategy relat­
ing to activities affecting the coastal zone.


(B) PENDING APPROVAL.--During the period for which approval by the applicable
Secretary of a State strategy desclibed in paragraph (3) is pending, the State may continue receiving
funds under subsection (b)(I) pursuant to the workplan desclibed subparagraph (A)(ii).


(3) REQUIREMENTS.--A State strategy shall--


(A) describe the impacts of climate change and ocean acidification on the diversity and
health of the fish, wildlife and plant populations, habitats, and associated ecological processes;


(B) desclibe and prioritize proposed conservation actions to assist fish, wildlife, and plant
populations in adapting to those impacts;


(C) establish programs for monitoring the impacts of climate change on fish, wildlife, and
plant populations, habitats, and associated ecological processes;


(D) include strategies, specific conservation actions, and a timefi-ame for implementing
conservation actions for fish, wildlife, and plant populations, habitats, and associated ecological
processes;


(E) establish methods for assessing the effectiveness of conservation actions taken to assist
fish, wildlife, and plant populations, habitats, and associated ecological processes in adapting to
those impacts and for updating those actions to respond appropriately to new information or chang­
ing conditions;


(F) be developed--


(i) with the participation of the State fish and wildlife agency, the State agency responsible
for administration of Land and Water Conservation Fund grants, the State Forest Legacy program
coordinator, and the State coastal agency; and


(ii) in coordination with the Secretary of the Interior and, where applicable, the Secretary
of Commerce;


(G) provide for solicitation and consideration ofpublic and independent scientific input;


(H) take into consideration research and infOlmation contained in, and coordinate with and
integrate the goals and measures identified in, as appropriate, other fish, wildlife, and habitat con­
servation strategies, including--


(i) the national fish habitat action plan;


(ii) plans under the North American Wetlands Conservation Act (16 Us.c. 4401 et seq.);


(iii) the Federal, State, and local partnership known as 'Partners in Flight';


(iv) federally approved coastal zone management plans under the Coastal Zone Manage­
ment Act of 1972 (16 Us.c. 1451 et seq.);







Page 97
S.3036


(v) federally approved regional fishery management plans and habitat conservation activi­
ties under the Magnuson Fishery Conservation and Management Act (16 u.s. C. 1801 et seq.);


(vi) the national coral reef action plan;


(vii) recovery plans for threatened species and endangered species under section 4(f) of the
Endangered Species Act of 1973 (16 U.S.c. 1533(/));


(viii) habitat conservation plans under section 10 ofthat Act (16 U.S. C. 1539);


(ix) other Federal and State plans for imperiled species;


(x) the United States shorebird conservation plan;


(xi) the North Ametican waterbird conservation plan; and


(xii) other State-based strategies that comprehensively implement adaptation activities to
remediate the effects of climate change and ocean acidification on fish, wildlife, and habitats; and


(I) be incorporated into a revision {)f the comprehensive wildlife conservation strategy of a
State--


(i) that has been submitted to the United States Fish and Wildlife Service; and


(ii)(I) that has been approved by the Service; or


(II) on which a decision on approval is pending.


(4) UPDATING.--Each State strategy described in paragraph (3) shall be updated at least
every 5 years.


Subtitle H--International Climate Change Adaptation and National Security Program


SEC. 4801. FINDINGS.


Congress finds that--


(1) global climate change represents a potentially significant threat multiplier for instability
around the world as changing precipitation pattems may exacerbate competition and conflict over
agricultural, vegetative, and water resources and displace people, thus increasing hunger and pov­


eliy and causing increased pressure on least developed countries;


(2) the strategic, social, political, and economic consequences of global climate change could
have disproportionate impacts on least developed countties, which have fewer resources and thus,


often fewer emissions;


(3) the strategic, social, political, and economic consequences of global climate change are
likely to have a greater adverse effect on less developed countries;


(4) the consequences of global climate change could pose a danger to the security interest and
economic interest of the United States; and
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(5) it is in the national security interest of the United States to recognize, plan for, and mitigate
the international strategic, social, political, and economic effects of a changing climate.


SEC. 4802. PURPOSES.


The purposes of this subtitle are--


(1) to protect the national security of the United States where such interest can be advanced by
minimizing, averting, or increasing resilience to potentially destabilizing climate change impacts;


(2) to support the development of national and regional climate change adaptation plans in
least developed countries;


(3) to support the deployment of technologies that would help least developed countries re­
duce their greenhouse gas emissions and respond to destabilizing impacts of climate change;


(4) to provide assistance to least-developed countries and small island developing states with
national or regional climate change adaptation plans in the planning, financing, and execution of


adaptation projects;


(5) to support investments and capital to reduce vulnerability related to climate change and its
impacts, including but not limited to drought, famine, floods, sea level rise, shifts in agricultural


zones or seasons, shifts in range that affect economic livelihoods, and refugees and internally dis­
placed persons;


(6) to suppOli climate change adaptation research in or for least developed countries; and


(7) to encourage the identification and adoption of appropriate low-carbon and efficient en­
ergy technologies in least-developed countries.


SEC. 4803. ESTABLISHMENT.


(a) Establishment ofProgram.--The Secretary of State, working with the Administrator of
the U.S. Agency for International Development (refe11'ed to in this subtitle as the 'Agency') and the
Administrator, shall establish an International Climate Change Adaptation and National Security
Program within the Agency.


(b) Responsibilities ofprogram.--The Program shall--


(1) submit annual reports to the President, the Committees on Environment and Public Works
and Foreign Relations of the Senate, and the Committees on Energy and Commerce and Foreign


Relations of the House of Representatives, and any other relevant committees on national security,
the economy and foreign policy, that describe--


(A) the extent to which other countries are committing to reducing greenhouse gas emis­
sions through mandatory programs;


(B) the extent to which global climate change, through its potential negative impacts on
sensitive populations and natural resources in least developed countries, may threaten, cause, or ex­
acerbate political instability or international conflict in those regions; and
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(C) the ramifications of any potentially destabilizing impacts climate change may have on
the economic and national security of the United States, including--


(i) the creation of refugees; and


(ii) international or internal armed conflicts over water, food, land, or other resources;


(2) include in each annual report submitted under paragraph (I) a description ofhow funds
made available under section 4804 were spent to enhance the national security of the United States
and assist in avoiding the politically destabilizing impacts of climate change in volatile regions of


the world, particularly least developed countries; and


(3) identify and recommend the countries in which assistance can have the greatest and most
sustainable benefit to reducing vulnerability to climate change, primarily in the fOlID of deploying


adaptation and greenhouse gas reduction technologies.


SEC. 4804. FUNDING.


(a) CatTying Out Recommendations.--All funds deposited into the Climate Change and
National SecUlity Fund established by section 4101(4) shall be made available, without further ap­
propriation or fiscal year limitation, to carry out the program established under this subtitle.


(b) Distribution of Funds.--The Administrator of the Agency shall distribute to the Interna­
tional Climate Change Adaptation and National Security Program the funds for the purposes de­
scribed in section 4802.


(c) Oversight.--The Administrator ofthe Agency shall oversee the expenditures by the
Program.


(d) Limitations.--Not more than 10 percent of amounts made available to catTy out this
subtitle shall be spent in any single country in any year.


Subtitle I--Emergency Firefighting Programs


SEC. 4901. FINDINGS.


Congress finds that--


(1) since 1980, wildfires in the United States have burned almost twice as many acres per year
on average than the average burned acreage during the period beginning on Januaty 1, 1920, and


ending on December 31, 1979;


(2) the wildfire season in the western United States has increased by an average of 78 days
during the 30-year period preceding the date of enactment of this Act;


(3) researchers predict that the area subject to wildfire damage will increase during the 21st
century by up to 118 percent as a result of climate change;


(4) of the annual budget of the Forest Service, the Forest Service used for wildfire suppression
activities--


(A) 13 percent in 1991; and
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(B) 45 percent in 2007; and


(5) 1 percent of the largest escaped fires-­


(A) bum 95 percent of all burned acres; and


(B) consume 85 percent of all wildfire fighting costs.


SEC. 4902. BUREAU OF LAND MANAGEMENT EMERGENCY FIREFIGHTING
PROGRAM.


(a) Use ofFunds.--The amounts deposited into the Bureau of Land Management Emer­
gency Firefighting Fund established by section 4101 (5) shall be made available, without further ap­
propriation or fiscal year limitation, to pay for wildland fire suppression activities the costs ofwhich
are in excess of amounts annually appropriated to the Secretary of the Interior for normal, nonemer­
gency wildland fire suppression activities.


(b) Accounting and Repo;iing.--


(1) IN GENERAL.--Not later than 3 years after the date of enactment of this Act, the Secre­
tary of the Interior shall establish an accounting and repOliing system, in accordance and compatible


with National Fire Plan repOliing procedures, for the activities carried out under this section.


(2) REQUIREMENT.--The system established under paragraph (1) shall require that the Sec­
retai'y of the Interior shall submit to the Committee on Natural Resources of the House of Represen­


tatives and the Committee on Energy and Natural Resources of the Senate--


(A) a monthly report describing each expenditure made from the Bureau of Land Man­
agement Emergency Firefighting Fund during the preceding month; and


(B) a report at the end of each fiscal year describing the expenditures made from the Bu­
reau of Land Management Emergency Firefighting Fund during the preceding fiscal year.


SEC. 4903. FOREST SERVICE EMERGENCY FIREFIGHTING PROGRAM.


(a) Use ofFunds.--The amounts deposited into the Forest Service Emergency Firefighting
Fund established by section 4101(6) shall be made available, without fuliher appropriation or fiscal
year limitation, to pay for wildland fire suppression activities the costs of which are in excess of
amounts al1l1ually appropriated to the Secretary of Agriculture for normal, nonemergency wildland
fire suppression activities.


(b) Accounting and Reporting.--


(1) IN GENERAL.--Not later than 3 years after the date of enactment of this Act, the Secre­
tary ofAgriculture shall establish an accounting and reporting system, in accordance and compati­
ble with National Fire Plan reporting procedures, for the activities carried out under this section.


(2) REQUIREMENT.--The system established under paragraph (1) shall require that the Sec­
retary ofAgriculture shall submit to the Committee on Natural Resources of the House ofRepresen­


tatives and the Committee on Energy and Natural Resources of the Senate--
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(A) a monthly rep6ti describing each expenditure made from the Forest Service Emer­
gency Firefighting Fund during the preceding month; and


(B) a report at the end of each fiscal year desctibing the expenditures made from the Forest
Service Emergency Firefighting Fund during the preceding fiscal year.


TITLE V--ENERGY EFFICIENCY


Subtitle A--Appliance Efficiency


SEC. 5101. RESIDENTIAL BOILERS.


Section 325(f) ofthe Energy Policy and Conservation Act (42 u.s.c. 6925(f)) is amended-


(l) in the subsection heading, by inserting 'and Boilers' after 'Fumaces';


(2) in paragraph (1), by striking 'except that' and all that follows through subparagraph (A) and
insetiing 'except that';


(3) in subparagraph (B)--


(A) by striking '(B) the Secretary' and inserting 'the Secretary'; and


(B) by redesignating clauses (i) through (iii) as subparagraphs (A) through (C), respec­
tively, and indenting appropriately;


(4) by redesignating paragraph (3) as paragraph (4); and


(5) by inserting after paragraph (2) the following:


'(3) BOILERS.--


'(A) IN GENERAL.--Subject to subparagraphs (B) and (C), boilers manufactured on or af­
ter September 1, 2012, shall meet the following requirements:


'(B) AUTOMATIC MEANS FOR ADJUSTING WATER TEMPERATURE.--


'(i) IN GENERAL.--The manufacturer shall equip each gas, oil, and electric hot water
boiler (other than a boiler equipped with tankless domestic water heating coils) with an automatic
means for adjusting the temperature of the water supplied by the boiler to ensure that an incremental
change in infetTed heat load produces a corresponding incremental change in the temperature of wa­
ter supplied.


'(ii) CERTAIN BOILERS.--For a boiler that fires at 1 input rate, the requirements of this
subparagraph may be satisfied by providing an automatic means that allows the burner or heating
element to fire only when the means has detetmined that the inferred heat load cannot be met by the
residual heat of the water in the system.


'(iii) NO INFERREDHEAT LOAD.--When there is no infened heat load with respect to a
hot water boiler, the automatic means described in clauses (i) and (ii) shall limit the temperature of
the water in the boiler to not more than 140 degrees Fahrenheit.
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'(iv) OPERATION.--A boiler described in clause (i) or (ii) shall be operable only when the
automatic means described in clauses (i), (ii), and (iii) is installed.


'(C) EXCEPTION.--A boiler that is manufactured to operate without any need for electric­
ity, any electric connection, any electric gauges, electric pumps, electric wires, or electric devices of
any sort, shall not be required to meet the requirements of this subsection.'.


SEC. 5102. REGIONAL VARIATIONS IN HEATING OR COOLING STANDARDS.


(a) In GeneraI.--Section 327 of the Energy Policy and Conservation Act (42 U.S. C. 6297)
is amended--


(1) by redesignating subsections (e), (t), and (g) as subsections (t), (g), and (h), respectively;
and


(2) by inselting after subsection (d) the following:


'(e) Regional Standards for Space Heating and Air Conditioning Products.--


'(I) STANDARDS.--


'(A) IN GENERAL.--The Secretary may establish regional standards for space heating and
air conditioning products, other than window-unit air-conditioners and pOltable space heaters.


'(B) NATIONAL MINIMUM AND REGIONAL STANDARDS.--For each space heating
and air conditioning product, the Secretary may establish--


'(i) a national minimum standard; and


'(ii) 2 more stringent regional standards for regions detelmined to have significantly differ­
ing climatic conditions.


'(C) MAXIMUM SAVINGS.--Any standards established for a region under subparagraph
(B)(ii) shall achieve the maximum level of energy savings that are technically feasible and eco­
nomically justified within that region.


'(D) ECONOMIC JUSTIFIABILITY STUDY.--


'(i) IN GENERAL.--As a preliminary step in detennining the economic justifiability of es­
tablishing a regional standard under subparagraph (B)(ii), the Secretary shall conduct a study in­
volving stakeholders, including--


'(I) a representative from the National Institute of Standards and Technology;


'(II) representatives ofnongovernmental advocacy organizations;


'(III) representatives ofproduct manufacturers, distributors, and installers;


'(IV) representatives of the gas and electric utility industries; and


'(V) such other individuals as the Secretary may designate.


'(ii) REQUIREMENTS.--The study under this subparagraph--


'(I) shall determine the potential benefits and consequences ofprescribing regional stan­
dards for heating and cooling products; and
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'(II) may, if favorable to the standards, constitute the evidence of economic justifiability
required under this Act.


'(E) REGIONAL BOUNDARIES.--Regional boundaries used in establishing regional
standards under subparagraph (B)(ii) shall--


'(i) conform to State borders; and


'(ii) include only contiguous States (other than Alaska and Hawaii), except that on the re­
quest of a State, the Secretary may divide the State to include a part of the State in each of2 re­
gIOns.


'(2) NONCOMPLYING PRODUCTS.--Ifthe Secretary establishes standards for a region, it
shall be unlawful under section 332 to offer for sale at retail, sell at retail, or install within the re­


gion products that do not comply with the applicable standards.


'(3) DISTRIBUTION IN COMMERCE.--


'(A) IN GENERAL.--Except as provided in subparagraph (B), no product manufactured in
a manner that complies with a regional standard established under paragraph (I) shall be distributed
in commerce without a prominent label affixed to the product that includes--


'(i) at the top ofthe label, in print of not less than 14-point type, the following statement:
'It is a violation of Federal law for this product to be installed in any State outside the region shaded
on the map printed on this label. ';


'(ii) below the notice described in clause (i), an image of a map ofthe United States with
clearly defined State boundaries and names, and with all States in which the product meets or ex­
ceeds the standard established pursuant to paragraph (I) shaded in a color or a manner as to be eas­
ily visible without obscuring the State boundaries and names; and


'(iii) below the image ofthe map required under clause (ii), the following statement: 'It is a
violation ofFederal law for this label to be removed, except by the owner and legal resident of any
single-family home in which this product is installed.':


'(B) ENERGY-EFFICIENCY RATING.--A product manufactured that meets or exceeds
all regional standards established under this paragraph shall bear a prominent label affixed to the
product that includes at the top of the label, in print ofnot less than 14-point type, the following
statement: 'This product has achieved an energy-efficiency rating under Federal law allowing its
installation in any State.'.


'(4) RECORDKEEPING.--A manufacturer of space heating or air conditioning equipment
subject to regional standards established under this subsection shall--


'(A) obtain and retain records on the intended installation locations of the equipment sold;
and


'(B) make such records available to the Secretary on request.'.


(b) Conforming Amendments.--Section 327 ofthe Energy Policy and Conservation Act
(42 u.s. C. 6297) is amended--
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(I) in subsection (b)--


(A) in paragraph (2), by sttiking 'subsection (e)' and inserting 'subsection (f)'; and


(B) in paragraph (3)--


(i) by striking 'subsection (f)(I)' and inserting 'subsection (g)(I)'; and


(ii) by striking 'subsection (f)(2)' and inserting 'subsection (g)(2)'; and


(2) in subsection (c)(3), by striking 'subsection (f)(3)' and insetiing 'subsection (g)(3)'.


Subtitle B--Building Efficiency


SEC. 5201. UPDATING STATE BUILDING ENERGY EFFICIENCY CODES.


Section 304 ofthe Energy Consetvation and Production Act (42 Us.c. 6833) is amended
to read as follows:


'SEC. 304. UPDATING STATE BUILDING ENERGY EFFICIENCY CODES.


'(a) Updates.--


'(1) IN GENERAL.--The Secretary shall suppOli updating the national model building energy
codes and standards not later than 3 years after the date of enactment of the Liebetman-Warner


Climate Security Act of 2008, and not less frequently every 3 years thereafter, to achieve overall
energy savings, as compared to the IECC (2006) for residential buildings and ASHRAE Standard


90.1 (2004) for commercial buildings, of at least--


'(A) 30 percent, with respect to each edition of a model code or standard published during
the period beginning on January I, 2010, and ending on December 31,2019;


'(B) 50 percent, with respect to each edition of a model code or standard published on or
after January I, 2020; and


'(C) targets for intermediate and subsequent years, to be established by the Secretary not
less than 3 years before the beginning on each target year, in coordination with IECC and ASHRAE
Standard 90.1 cycles, at the maximum level of energy efficiency that is technologically feasible and
lifecycle cost-effective.


'(2) REVISIONS TO IECC AND ASHRAE.--


'(A) IN GENERAL.--Ifthe IECC or ASHRAE Standard 90.1 regarding building energy
use is revised, not later than I year after the date of the revision, the Secretary shall determine
whether the revision will--


'(i) improve energy efficiency in buildings; and


'(ii) meet the energy savings goals described in paragraph (I).


'(B) MODIFICATIONS.--


'(i) IN GENERAL.--If the Secretary makes a determination under subparagraph (A)(ii)
that a code or standard does not meet the energy savings goals established under paragraph (I) ot if
a national model code or standard is not updated for more than 3 years, not later than I year after
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the determination or the expiration of the 3-year period, the Seci'etary shall establish a modified
code or standard that meets the energy savings goals.


'(ii) REQUIREMENTS.--


'(I) ENERGY SAVINGS.--A modification to a code or standard under clause (i) shall-­


'(aa) achieve the maximum level of energy savings that is technically feasible and lifecycle
cost-effective;


'ebb) be achieved through an amendment or supplement to the most recent revision of the
IECC or ASHRAE Standard 90.1 and taking into consideration other approptiate model codes and
standards; and


'(cc) incorporate available appliances, technologies, and construction practices.


'(II) TREATMENT AS BASELINE.--A modification to a code or standard under clause
(i) shall serve as the baseline for the next applicable determination of the Secretary under subpara­
graph (A)(i).


'(C) PUBLIC PARTICIPATION.--The Secretary shall--


'(i) publish in the Federal Register a notice relating to each goal, determination, and modi­
fication under this paragraph; and


'(ii) provide an opportunity for public comment regarding the goals, determinations, and
modifications.


'(b) State Certification of Building Energy Code Updates.--


'(1) GENERAL CERTIFICATION.--


'(A) IN GENERAL.--Not later than 2 years after the date of enactment of the Lieberman­
Wamer Climate Security Act of2008, each State shall certify to the Secretarythat the State has, re­
viewed and updated the provisions of the residential and commercial building codes ofthe State re­
garding energy efficiency.


'(B) ENERGY SAVINGS.--A certification under subparagraph (A) shall include a demon-
stration that the applicable provisions.ofthe State code meet or exceed, as applicable--


'(i)(I) the IECC (2006) for residential buildings; or


'(II) the ASHRAE Standard 90.1 (2004) for commercial buildings; or


'(ii) the quantity of energy savings represented by the provisions refelTed to in clause (i).


'(2) REVISION OF CODES AND STANDARDS.--


'(A) IN GENERAL.--Ifthe Secretary makes an affirmative determination under subsection
(a)(2)(A)(i) or establishes a modified code or standard under subsection (a)(2)(B), not later than 2
years after the determination or proposal, each State shall certify that the State has reviewed and
updated the provisions of the residential and commercial building codes of the State regarding en­
ergy efficiency.


'(B) ENERGY SAVINGS.--A certification under subparagraph (A) shall include a demon­
stration that the applicable provisions of the State code meet or exceed--
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'(i) the modified code or standard; or


'(ii) the quantity of energy savings represented by the modified code or standard.


'(C) FAILURE TO DETERMINE.--Ifthe Secretary fails to make a determination under
subsection (a)(2)(A)(i) by the date specified in subsection (a)(2), or ifthe Secretary makes a nega­
tive deteimination, not later than 2 years after the specified date or the date of the determination,
each State shall ceiiify that the State has--


'(i) reviewed the revised code or standard; and


'(ii) updated the provisions of the residential and commercial building codes of the State as
necessary to meet or exceed, as applicable--


'(I) any provisions of a national code or standard deteimined to improve energy efficiency
in buildings; or


'(II) energy savings achieved by those provisions through other means.


'(c) Achievement of Compliance by States.--


'(1) IN GENERAL.--Not later than 3 years after the date on which a State makes a certifica­
tion under subsection (b), the State shall certify to the Secretary that the State has achieved compli­


ance with the building energy code that is the subject ofthe certification.


'(2) RATE OF COMPLIANCE.--The ceiiification shall include documentation of the rate of
compliance based on independent inspections of a random sample of the new and renovated build­


ings covered by the State code during the preceding calendar year.


'(3) COMPLIANCE.--A State shall be considered to achieve compliance for purposes ofpara­
graph (1) if--


'(A) at least 90 percent ofnew and renovated buildings covered by the State code during
the preceding calendar year s\lbstantially meet all the requirements of the code; or


'(B) the estimated excess energy use ofnew and renovated buildings that did not meet the
requirements of the State code during the preceding calendar year, as compared to a baseline of
comparable buildings that meet the requirements of the code, is not more than 10 percent of the es­
timated energy use of all new and renovated buildings covered by the State code dUling the preced­
ing calendar year.


'(d) Failure to Ceiiify.--


'(1) EXTENSION OF DEADLINES.--The Secretary shall extend a deadline for certification
by a State under subsection (b) or (c) for not more than 1 additional year, if the State demonstrates


to the satisfaction of the Secretary that the State has made--


'(A) a good faith effort to comply with the certification requirement; and


'(B) significant progress with respect to the compliance.


'(2) NONCOMPLIANCE BY STATE.--
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'(A) IN GENERAL.--A State that fails to submit a certification required'under subsection
(b) or (c), and to which an extension is not provided under paragraph (I), shall be considered to be
out of compliance with this section.


'(B) EFFECT ON LOCAL GOVERNMENTS.--A local govemment of a State that is out
of compliance with this section may be considered to be in compliance with this section if the local
govemment meets each applicable certification requirement of this section.


'(e) Technical Assistance.--


'(I) IN GENERAL.--The Secretary shall provide technical assistance (including building en­
ergy analysis and design tools, building demonstrations, and design assistance and training) to en­


sure that national model building energy codes and standards meet the goals described in subsection
(a)(I).


'(2) ASSISTANCE TO STATES.--The Secretary shall provide technical assistance to States-­


'(A) to implement this section, including procedures for States to demonstrate that the
codes of the States achieve equivalent or greater energy savings than the national model codes and
standards;


'(B) to improve and implement State residential and commercial building energy effi­
ciency codes; and


'(C) to otherwise promote the design and construction of energy-efficient buildings.


'(1) Incentive Funding.--


'(I) IN GENERAL.--The Secretary shall provide incentive funding to States-­


'(A) to implement this section; and


'(B) to improve and implement State residential and commercial building energy effi­
ciency codes, includil).g increasing and verifying compliance with the codes.


'(2) AMOUNT.--In detelmining whether, and in what amount, to provide incentive funding
under this subsection, the Secretary shall take into consideration actions proposed by the State--


'(A) to implement this section;


'(B) to implement and improve residential and commercial building energy efficiency
codes; and


'(C) to promote building energy efficiency through use of the codes.


'(3) ADDITIONAL FUNDING.--The Secretary shall provide additional funding under this
subsection for implementation of a plan to demonstrate a rate of compliance with applicable resi­


dential and commercial building energy efficiency codes at a rate of not less than 90 percent, based
on energy performance--


'(A) to a State that has adopted and is implementing, on a statewide basis--
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'(i) a residential building energy efficiency code that meets or exceeds the requirements of
the IECC (2006) (or a successor code that is the subject of an affirmative detelmination by the Sec­
retary under subsection (a)(2)(A)(i)); and


'(ii) a commercial building energy efficiency code that meets or exceeds the requirements
of the ASHRAE Standard 90.1 (2004) (or a successor standard that is the subject of an affirmative
detelmination by the Secretary under subsection (a)(2)(A)(i)); or


'(B) in the case of a State in which no statewide energy code exists for residential buildings
or commercial buildings, or in which the State code fails to comply with subparagraph (A), to a lo­
cal government that has adopted and is implementing residential and commercial building energy
efficiency codes, as described in subparagraph (A).


'(4) TRAINING.--Ofthe amounts made available to carry out this subsection, the Secretary
may use not more than $500,000 for each State to train State and local officials to implement State


or local energy codes in accordance with a plan described in paragraph (3).'.


SEC. 5202. CONFORMING AMENDMENT.


Section 303 of the Energy Conservation and Production Act (42 u.s.c. 6832) is amended
by adding at the end the following new paragraph:


'(17) IECC.--The telm 'IECC' means the Intemational Energy Conservation Code.'.


TITLE VI--GLOBAL EFFORT TO REDUCE GREENHOUSE GAS EMISSIONS


SEC. 6001. DEFINITIONS.


In this title:


(I) BASELINE EMISSION LEVEL.--The term 'baseline emission level' means, as deter­
mined by the Administrator, the total average annual greenhouse gas emissions attributed to a cate­


gory of covered goods of a foreign country during the period beginning on January I, 2012, and
ending on December 31,2014, based on--


(A) relevant data available for that period; and


(B) to the extent necessary with respect to a specific category of covered goods, economic
and engineering models and best available infOlmation on technology performance levels for the
manufacture of that category of covered goods.


(2) COMPARABLE ACTION.--The term 'comparable action' means any greenhouse gas
regulatory programs, requirements, and other measures adopted by a foreign country that, in combi­
nation, are comparable in effect to actions carried out by the United States to limit greenhouse gas


emissions pursuant to this Act, as determined by the President, taking into consideration the level of
economic development of the foreign country.


(3) COMPLIANCE YEAR.--The telm 'compliance year' means each calendar year for which
the requirements ofthis title apply to a category of covered goods of a covered foreign country that


is imported into the United States.
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(4) COVERED FOREIGN COUNTRY.--The tenn 'covered foreign country' means a foreign
country that is included on the covered list prepared under section 6006(b)(3).


(5) COVERED GOOD.--The tenn 'covered good' means a good that (as identified by the Ad­
ministrator by rule)--


(A) is a primary product;


(B) generates, in the course of the manufacture of the good, a substantial quantity of direct
greenhouse gas emissions and indirect greenhouse gas emissions; and


(C) is closely related to a good the cost ofproduction of which in the United States is af­
fected by a requirement of this Act.


(6) FOREIGN COUNTRY.--The tenn 'foreign country' means a member of, or observer gov­
emment to, the World Trade Organization (WTO), other than the United States.


(7) INDIRECT GREENHOUSE GAS EMISSIONS.--The term 'indirect greenhouse gas emis­
sions' means any emissions of a greenhouse gas resulting from the generation of electricity that is


consumed during the manufacture of a good.


(8) INTERNATIONAL AGREEMENT.--The tenn 'intemational agreement' means any inter­
national agreement to which the United States is a party, including the Manakesh agreement estab­


lishing the World Trade Organization, done at Marrakesh on Apti115, 1994.


(9) INTERNATIONAL RESERVE ALLOWANCE.--The tenn 'international reserve allow­
ance' means an allowance (denominated in units ofmetric tons of carbon dioxide equivalent) that is-


(A) purchased from a special reserve of allowances pursuant to section6006(a)(2); and


(B) used for purposes ofmeeting the requirements of section 6006.


(10) PRIMARY PRODUCT.--The tenn 'ptimary product' means-­


(A) iron, steel, aluminum, cement, bulk glass, or paper; or


(B) any other manufactured product that--


(i) is sold in bulk for purposes of further manufacture; and


(ii) generates, in the course of the manufacture of the product, direct greenhouse gas emis­
sions and indirect greenhouse gas emissions that are comparable (on an emissions-per-dollar basis)
to emissions generated in the manufacture ofproducts by covered facilities in the industtial sector.


SEC. 6002. PURPOSES.


The purposes of this title are--


(I) to promote a strong global effort to significantly reduce greenhouse gas emissions;
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(2) to ensure, to the maximum extent practicable, that greenhouse gas emissions occurring
outside the United States do not undelmine the objectives of the United States in addressing global


climate change; and


(3) to encourage effective intemational action to achieve those objectives through-­


(A) agreements negotiated between the United States and foreign countries; and


(B) measures carried out by the United States that comply with applicable intemational
agreements.


SEC. 6003. INTERNATIONAL NEGOTIATIONS.


(a) Finding.--Congress finds that the purposes described in section 6002 can be most effec­
tively addressed and achieved through agreements negotiated between the United States and foreign
countries.


(b) Negotiating Objective.--


(1) STATEMENT OF POLICY.--It is the policy ofthe United States to work proactively un­
der the United Nations Framework Convention on Climate Change and, in other appropriate fo­


lUms, to establish binding agreements committing all major greenhouse gas-emitting nations to con­
tribute equitably to the reduction of global greenhouse gas emissions.


(2) INTENT OF CONGRESS REGARDING OBJECTIVE.--To the extent that the agree­
ments described in subsection (a) involve measures that will affect intemational trade in any good
or service, it is the intent of Congress that the negotiating objective of the United States shall be to
focus multilateral and bilateral intemational agreements on the reduction of greenhouse gas emis-


sions to advance achievement of the purposes described in section 6002.


SEC. 6004. INTERAGENCY REVIEW.


(a) Interagency Group.--


(1) ESTABLISHMENT.--The President shall establish an interagency group to cany out this
section.


(2) CHAIRPERSON.--The chairperson of the interagency group established under paragraph
(I) shall be the Secretary of State.


(3) REQUIREMENT.--The Administrator shall be a member of the interagency group.


(b) Determinations.--


(I) IN GENERAL.--Subject to paragraph (2), the interagency group established under subsec­
tion (a)(I) shall determine whether, and the extent to which, each foreign countIyhas taken compa­


rable action to limit the greenhouse gas emissions of the foreign country.


(2) EXEMPTION.--The interagency group may exempt from a determination under paragraph
(1) any foreign country on the excluded list under section 6006(b)(2).
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(c) RepOli to President.--Not later than January I, 2018, and annually thereafter, the inter­
agency group shall submit to the President a report describing the determinations of the interagency
group under subsection (b).


SEC. 6005. PRESIDENTIAL DETERMINATIONS.


(a) In General.--Not later than January 1, 2019, and annually thereafter, the President shall
determine whether each foreign country that is subject to interagency review under section 6004(b)
has taken comparable action to limit the greenhouse gas emissions of the foreign country, taking
into consideration--


(1) the baseline emission levels of the foreign country; and


(2) applicable reports submitted under section 6004(c).


(b) Reports.--The President shall--


(1) submit to Congress an annual report describing the detetminations ofthe President under
subsection (a) for the most recent calendar year; and


(2) publish the detenninations in the Federal Register.


SEC. 6006. INTERNATIONAL RESERVE ALLOWANCE PROGRAM.


(a) Establishment.--


(1) IN GENERAL.--The Administrator shall establish a program under which the Administra­
tor, during the I-year period beginning on January 1,2019; and annually thereafter, shall offer for
sale to United States impOliers intemational reserve allowances in accordance with this subsection.


(2) SOURCE.--Intemational reserve allowances under paragraph (1) shall be issued from a
special reserve of allowances that is separate from, and established in addition to, the quantity of


allowances established under section 1201.


(3) PRICE.--


(A) IN GENERAL.--Subject to subparagraph (B), the Administrator shall establish, by
rule, a methodology for determining the price ofintemational reserve allowances for each compli­
ance year at a level that does not exceed the market price of allowances established under section
1201 for the compliance year.


(B) MAXIMUM PRICE.--The price for an international reserve allowance under subpara­
graph (A) shall not exceed the clearing price for CutTent compliance year allowances established at
the most recent auction of allowances by the Corporation.


(4) SERIAL NUMBER.--The Administrator shall assign a unique serial number to each inter­
national reserve allowance issued under this subsection.


(5) TRADING SYSTEM.--The Administrator may establish, by rule, a system for the sale,
exchange, purchase, transfer, and banking of international reserve allowances.
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(6) REGULATED ENTITIES.--International reserve allowances may not be submitted by
regulated entities to comply with the allowance submission rcquirements of section 1202.


(7) PROCEEDS.--All proceeds from the sale of international reserve allowances under this
subsection shall be allocated to a program that the Administrator, in coordination with the Secretary
of State, shall establish to mitigate the negative impacts of global climate change on disadvantaged


communities in other countries.


(b) Foreign Country Lists.--


(1) IN GENERAL.--Not later than January 1, 2020, and ammally thereafter, the President
shall develop and publish in the Federal Register 2 lists offoreigu countries, in accordance with this


subsection.


(2) EXCLUDED LIST.--


(A) IN GENERAL.--The President shall identify and publish in a list, to be known as the
'excluded list'--


(i) each foreign country detennined by the President under section6005(a) to have taken
action comparable to that taken by the United States to limit the greenhouse gas emissions of the
foreign country; and


(ii) each foreign country the share of total global greenhouse gas emissions of which is be­
low the de minimis percentage described in subparagraph (B).


(B) DE MINIMIS PERCENTAGE.--The de minimis percentage refened to in subpara­
graph (A) is a percentage of total global greenhouse gas emissions of not more than 0.5, as deter­
mined by the President, for the most recent calendar year for which emissions and other relevant
data is available, taking into consideration, as necessary, the annual average deforestation rate dur­
ing a representative period for a foreign country that is a developing country.


(3) COVERED LIST.--


(A) IN GENERAL.--The President shall identify and publish in a list, to be known as the
'covered list', each foreign country the covered goods ofwhich are subject to the requirements of
this section.


(B) REQUIREMENT.--The covered list shall include each foreign country that is not in­
cluded on the excluded list under paragraph (2).


(c) Written Declarations.--


(1) IN GENERAL.--Effective beginning January 1, 2020, a United States importer of any
covered good shall, as a condition of importation or withdrawal for consumption from a warehouse
of the covered good, submit to the Administrator and the appropriate office of the U.S. Customs and


Border Protection a written declaration with respect to each such importation or withdrawal.


(2) CONTENTS.--A written declaration under paragraph (1) shall contain a statement that--
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(A) the applicable covered good is accompanied by a sufficient number of international re­
serve allowances, as determined under subsection (d); or


(B) the covered good is from a foreign country on the excluded list under subsection
(b)(2).


(3) INCLUSION.--A written declaration described in paragraph (2)(A) shall include the
unique serial number of each emission allowance associated with the importation of the applicable


covered good.


(4) FAILURE TO DECLARE.--


(A) IN GENERAL.--Except as provided in subparagraph (B), an imported covered good
that is not accompanied by a written declaration under this subsection shall not be petmitted to enter
the customs territory of the United States.


(B) EXCEPTION FOR CERTAIN IMPORTS.--Subparagraph (A) shall not apply to a
covered good of a foreign country if the President determines that--


(i) the foreign country has taken comparable action to limit the greenhouse gas emissions
ofthe foreign country, in accordance with section 6005;


(ii) the United Nations has identified the foreign country as among the least-developed of
developing countries; or


(iii) the foreign country is on the excluded list under subsection (b)(2).


(5) CORRECTED DECLARATION.--


(A) IN GENERAL.--If, after making a declaration required under this subsection, an im­
porter has reason to believe that the declaration contains information that is notcOlTect, the importer
shall provide a corrected declaration by not later than 30 days after the date of discovery of the er­
ror, in accordance with subparagraph (B).


(B) METHOD.--A corrected declaration under subparagraph (A) shall be in the form of a
letter or other written statement to the Administrator and the office of the U.S. Customs and Border
Protection to which the original declaration was submitted.


(d) Quantity of Allowances Required.--


(I) METHODOLOGY.--


(A) IN GENERAL.--The Administrator shall establish, by lUle, a method for calculating
the required number ofintemational reserve allowances that a United States importer must submit,
together with a written declaration under subsection (c), for each category of covered goods of each
covered foreign country.


(B) FORMULA.--The Administrator shall develop a general fotmula for calculating the
international reserve allowance requirement that applies, on a per unit basis, to each covered good
of a covered foreign country that is impot1ed during each compliance year.


(2) INITIAL COMPLIANCE YEAR.--
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(A) IN GENERAL.--Subject to subparagraph (B), the methodology under paragraph (I)
shall establish an intemational reserve allowance requirement (per unit imported into the United
States) for the initial compliance year for each category of covered goods of each covered foreign
country that is equal to the quotient obtained by dividing--


(i) the excess, if any, of the total emissions fi'om the covered foreign country that are at­
tributable to the category of covered goods produced during the most recent year for which data are
available, over the baseline emission level of the covered foreign country for that category; and


(ii) the total quantity of the covered good produced in the covered foreign country during
the most recent calendar year.


(B) ADJUSTMENTS.--The Administrator shall adjust the requirement under subpara­
graph (A)--


(i) in accordance with the ratio that--


(I) the quantity of allowances that were allocated at no cost to entities within the industry
sector manufacturing the covered goods for the compliance year during which the covered goods
were impolted into the United States; bears to


(II) the greenhouse gas emissions of that industry sector; and


(ii) to take into account the level of economic development of the covered foreign country
in which the covered goods were produced.


(3) SUBSEQUENT COMPLIANCE YEARS.--Fcir each subsequent compliance year, the
Administrator shall revise, as appropriate, the intemational reselve allowance requirement applica­
ble to each category of imported covered goods of each covered foreign country to reflect changes


in the factors described in paragraph (2)(B).


(4) PUBLICATION.--Not later than 90 days before the beginning of each compliance year,
the Administrator shall publish in the Federal Register a schedule describing the required number of
intemational reselve allowances for each category ofimported covered goods ofeach covered for­


eign country, as calculated under this subsection.


(e) Foreign Allowances and Credits.--


(I) FOREIGN ALLOWANCES.--


(A) IN GENERAL.--A United States importer may submit, in lieu of an intemational re­
serve allowance issued under this section, a foreign allowance or similar compliance instrument dis­
tributed by a foreign country pursuant to a cap and trade program that represents a comparable ac­
tion.


(B) COMMENSURATE CAP AND TRADE PROGRAM.--For purposes of subparagraph
(A), a cap and trade program that represents a comparable action shall include any greenhouse gas
regnlatory program adopted by a covered foreign countty to limit the greenhouse gas emissions of
the covered foreign country, if the President certifies that the program--


(i)(1) places a quantitative limitation on the total quantity of greenhouse gas emissions of
the covered foreign country (expressed in terms of tons emitted per calendar year); and
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(II) achieves that limitation through an allowance trading system;


(ii) satisfies such criteria as the President may establish for requirements relating to the en­
forceability of the cap and trade program, including requirements for monitoring, repoliing, verifi­
cation procedures, and allowance tracking; and


(iii) is a comparable action.


(2) FOREIGN CREDITS.--


(A) IN GENERAL.--A United States impOlier may submit, in lieu of an intemational re­
serve allowance issued under this section, a foreign credit or a credit for an intemational offset pro­
ject that the Administrator has authorized for use under subtitle E of title II.


(B) APPLICATION.--The limitation on the use ofintemational reserve allowances by
regulated entities under subsection (a)(6) shall not apply to a United States importer for purposes of
this paragraph.


(f) Retirement ofAllowances.--The Administrator shall retire each intemational reserve al­
lowance, foreign allowance, and foreigu credit submitted to achieve compliance with this section.


(g) Consistency With Intemational Agreements.--The Administrator, in consultation with
the Secretary of State, shall adjust the international reserve allowance requirements established un­
der this section (including the quantity ofintemational reserve allowances required for each cate­
gory of covered goods of a covered foreign countly) as the Administrator determines to be neces­
sary to ensure that the United States complies with all applicable intemational agreements.


(h) Tennination.--The intemational reserve allowance requirements of this section shall
not apply to a covered good of a covered foreign country in any case in which the President makes a
determination described in subsection (b)(2) with respect to the covered goods of that covered for­
eign country.


(i) Final Regulations.--Not later than January I, 2019, the Administrator shall promulgate
such regulations as the Administrator detelmines to be necessary to CatTy out this section.


SEC. 6007. ADJUSTMENT OF INTERNATIONAL RESERVE ALLOWANCE RE­
QUIREMENTS.


(a) In General.--Not later than January I, 2023, and annually thereafter, the President shall
prepare and submit to Congress a report that assesses the effectiveness of the applicable interna­
tional reserve allowance requirements under section 6006 with respect to the covered goods of each
covered foreign countly


(b) Inadequate Requirements.--Ifthe President detelmines that an applicable international
reserve allowance requirement is not adequate to achieve the purposes of this title, the President,
simultaneously with the submission of the report under subsection (a), shall--


(I) adjust the requirement; or


(2) take such other action as the President determines to be necessary to improve the effec­
tiveness of the requirement, in accordance with all applicable intemational agreements.
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(c) Effective Date.--An adjustment under subsection (b)(l) shall take effect beginning on
January 1 of the compliance year immediately following the date on which the adjustment is made.


TITLE VII--REVIEWS AND RECOMMENDATIONS


SEC. 7001. NATIONAL ACADEMY OF SCIENCES REVIEWS.


(a) In General.--Not later than 1 year after the date of enactment of this Act, the Adminis­
trator shall offer to enter into a contract with the National Academy of Sciences under which the
Academy shall, not later than January 1, 2012, and every 3 years thereafter, submit to Congress and
the Administrator a report that includes an analysis of--


(l) the latest scientific information and data relevant to global climate change;


(2) the performance of this Act and other policies in reducing greenhouse gas einissions and
mitigating the adverse impacts of global climate change;


(3) the performance of this Act in ensuring that the Land and Water Conservation Fund estab­
lished under section 2 of the Land and Water Conservation Fund Act of 1965 (16 u.s.c. 4601-5)


receives funds that are sufficient to carry out the purposes of that Fund; and


(4) the performance of this Act in ensuring that the Bureau of Land Management and the For­
est Service receive funds that are sufficient to enable those agencies to suppress wildland fire effec­


tively and thereby minimize wildfire damage.


(b) Latest Scientific Information.--The analysis required under subsection (a)(l) shall--


(1) address existing reports, including the most recent assessment report of the Intergovem­
mental Panel on Climate Change; and


(2) include a description of--


(A) trends in and projections for total United States greenhouse gas emissions;


(B) trends in and projections for total worldwide greenhouse gas emissions;


(C) current and projected future atmospheric concentrations of greenhouse gases;


(D) current and projected future global average temperature, including an analysis of
whether an increase of global average temperature in excess 00.6 degrees Fahrenheit (2 degrees
Celsius) above the preindustrial average has occun'ed or is more likely than not to occur in the fore­
seeable future as a result of anthropogenic climate change;


(E) CUtTent and projected future adverse impacts of global climate change on human popu­
lations, wildlife, and natural resources; and


(F) trends in and projections for the health of the oceans and ocean ecosystems, including
predicted changes in ocean acidity, temperatures, the extent of coral reefs, and other indicators of
ocean ecosystem health, resulting fi-om anthropogenic carbon dioxide and climate change.


(c) Performance of This Act and Existing Teclmologies.--The analysis required under sub­
section (a)(2) shall include a description of--
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(1) the extent to which this Act, in concert with other policies, will prevent a dangerous in­
crease in global average temperature;


(2) the extent to which this Act, in concert with other policies, will prevent dangerol)s atmos­
pheric concentrations of greenhouse gases;


(3) the current and future projected deployment of technologies and practices that reduce or
limit greenhouse gas emissions, including--


(A) technologies for capture and disposal of greenhouse gases;


(B) efficiency improvement technologies;


(C) zero-greenhouse gas emitting energy technologies, including solar, wind, geothermal,
and nuclear technologies; and


(D) above- and below-ground biological sequestration technologies;


(4) the extent to which this Act and other policies are accelerating the development and com­
mercial deployment ofteclmologies and practices that reduce and limit greenhouse gas emissions;


(5) the extent to which the allocations and distributions of emission allowances and auction
proceeds under this Act are advancing the purposes of this Act, and whether any of those allocations


and distdbutions should be modified, including by increasing the percentage of annual Emission
Allowance Account being auctioned, to better can'y out the purposes ofthis Act;


(6) whether the motor vehicle fuel and motor vehicle and nonroad regulations within the scope
of Executive Order 13432 (72 Fed. Reg. 27717; relating to cooperation among agencies in protect­
ing the environment with respect to greenhouse gas emissions fi'om motor vehicles, nonroad vehi­
cles, and nonroad engines) have been finalized and implemented by Federal agencies and depart-


ments;


(7) whether any other transpOltation-related programs, including fuel economy standard re­
form, greenhouse gas vehicle emissions standards, renewable fuel volume mandates, low-carbon


fuel standards, and activities to reduce vehicle miles traveled have been finalized and implemented
by any Federal agencies or departments;


(8) whether any regulation or program descdbed in paragraph (12) or (13) is expected to
achieve, as compared to the baseline greenhouse gas emissions consistent with the reference case


contained in the report of the Energy InfOlmation Administration entitled 'Annual Energy Outlook
2006', at a minimum--


(A) at least a 6.2-percent reduction in cumulative greenhouse gas emissions from the light­
duty motor vehicle sector, including light-duty vehicles and light-duty trucks, during the pedod be­
ginning on January 1, 2010, and ending on December 31, 2020; or


(B) a cumulative reduction of approximately 1,140,000 metric tons of carbon dioxide
equivalent, measured on a full fuel cycle basis;







Page 118
S.3036


(9) whether additional measures, including an increase in the earned income tax credit, a re­
duction in payroll taxes, or the implementation of electronic benefit transfers by State health and
human services agencies to reach low-income individuals who are not required to file Federal in­
come tax returns, are needed to help low- and moderate-income individuals respond to changes in


the cost of energy-related goods and services;


(10) the feasibility of expanding the definition of the term 'covered facility' under this Act;


(11) the feasibility of expanding the scope of the compliance obligation established under sec­
tion l202(a);


(12) the feasibility ofreducing the number of emission allowances comprising the Emission
Allowance Account for 1 or more calendar years under this Act;


(13) the feasibility of establishing policies for reducing greenhouse gas emissions over and
above those policies established by this Act;


(14) the feasibility of accelerating the commercial deployment of existing and emerging re­
newable energy technologies for electricity generation, from solar, wind, geothennal energy, ocean
energy (including tidal, wave, current, and thermal) or biomass (as defined in section 203(b) of the
Energy Policy Act of2005 (42 U.S.c. 15852(b)), utilizing a bonus emission allowance program


comparable to the program established under subtitle F oftitle III; and


(15) the results of a report on products manufactured with recycled materials that-­


(A) describes the greenhouse gas emission reductions those products can achieve;


(B) summarizes and assesses the results ofresearch on manufactured products and scrap
recycling activities; and


(C) evaluates the lifecycle greenhouse gas emission reduction and other benefits and issues
associated with--


(i) recycling scrap metal (including end-of-life vehicles), recovered fiber (01' paper), scrap
electronics, scrap glass, scrap plastics, scrap lUbber, scrap tires, and scrap textiles with respect to
reduction or avoidance of greenhouse gas to the environment;


(ii) using recyclable materials in manufactured products;


(iii) designing and manufacturing products that increase recyclable output;


(iv) eliminating or reducing the use of substances and materials in products that decrease
recyclable output; and


(v) establishing a standardized system for lifecycle greenhouse gas emission reduction
measurement and certification for the manufactured products and scrap recycling sectors, including
the potential options for the stlUcture and operation of such a system.


SEC. 7002. ENVIRONMENTAL PROTECTION AGENCY REVIEW.
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Not later than January 1,2012, the Admil).istrator shall submit to Congress a report indicat-
ing--


(1) the latest scientific infolmation and data relevant to the health effects of mercury emissions
from coal-fired electric power generating facilities;


(2) the state of the technology designed to reduce mercury emissions Ii-om coal combustion,
including the efficacy of the teclmology with respect to each coal type; and


(3) the extent to which the implementation of this Act is assisting in bringing concentrations
ofparticulate matter and ozone into line with National Ambient Air Quality Standards.


SEC. 7003. ENVIRONMENTAL PROTECTION AGENCY RECOMMENDATIONS.


(a) Review.--Not later than January 1, 2013, and every 3 years thereafter, the Administra­
tor shall submit to Congress recommendations for action in response to the most recent report sub­
mitted by the National Academy of Sciences under section 7001 and the report submitted by'the
Administrator under section 7002.


(b) Categories of Action.--The categories of action eligible for inclusion in the recommen­
dations submitted under subsection (a) include proposed legislation recommending--


(1) expansion of the definition of the term 'covered facility' under this Act;


(2) expansion of the scope of the compliance obligation established under section 1202;


(3) adjustment of the number of emission allowances comprising the Emission Allowance Ac­
count for I or more calendar years under this Act;


(4) establishment ofpolicies for reducing greenhouse gas emissions over and above those
policies established under this Act;


(5) establishment ofpolicies for reducing nationwide emissions into the atmosphere of sulfur
dioxide, nitrogen oxides, and mercury in excess of the reductions resulting from the implementation


of this Act; and


(6) establishment of a program, similar to the program established under subtitle F oftitle HI,
for distributing bonus emission allowances in order to accelerate the commercial deployment of ex­


isting and emerging renewable energy technologies for electricity generation.


(c) Consistency With Reviews.--The Administrator shall include with each submission of
recommendations under subsection (a) an explanation of any inconsistencies between the recom­
mendations and the reviews submitted by the National Academy of Sciences under section 7001
and the report submitted by the Administrator under section 7002.


(d) Savings Clause.--Nothing in this title limits, procedurally affects, or otherwise restricts
the authority of the Administrator, a State, or any person to use authOlities under this Act or any
other law to adopt or enforce any rule.'
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SEC. 7004. PRESIDENTIAL RECOMMENDATIONS.


(a) Establishment of the Interagency Climate Change Task Force.--Not later than January
I, 2019, the President shall establish an Interagency Climate Change Task Force.


(b) Composition.--The members of the Interagency Climate Change Task Force shall be--


(I) the Administrator;


(2) the Secretary of Energy;


(3) the Secretary of the Treasury;


(4) the Secretary of Commerce; and


(5) such other Cabinet Secretaries as the President may name to the membership of the Task
Force.


(c) Chairman.--The Administrator shall act as Chairman of the Interagency Climate
Change Task Force.


(d) RepOli to President.--


(I) IN GENERAL.--Not later than April 1,2019, the Task Force shall make public and submit
to the President a consensus report making recommendations, including specific legislation for the


President to recommend to Congress.


(2) BASIS.--The repOli shall be based on the third set ofrecommendations submitted by the
Administrator to Congress under section 7003.


(3) INCLUSIONS.--The Task Force shall include with the consensus repOli an explanation of
any inconsistencies between the consensus report and the third set of recommendations submitted


by the Administrator to Congress under section 7003.


(e) Presidential Recommendation to Congress.--Not later than July 1, 2020, the President
shall submit to Congress the text of a proposed Act based on the consensus report submitted to the
President under subsection (d).


SEC. 7005. ADAPTATION ASSESSMENTS AND PLAN.


(a) Regional Estimates.--


(I) ESTIMATES.--


(A) IN GENERAL.--The Administrator, in consultation with the officials described in
paragraph (2) and relevant State agencies, shall conduct 6 regional infrastmcture cost assessments
in various regions of the United States, and a national cost assessment, to provide estimates of the
range of costs that should be anticipated for adaptation to the impacts of climate change.
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(B) VARIOUS PROBABILITIES.--The Administrator shall develop the estimates under
subparagraph (A) for low, medium, and high probabilities of climate change and the potential im­
pacts of climate change.


(2) DESCRIPTION OF OFFICIALS.--The officials referred to in paragraph (1) are-­


(A) the Secretary of Agriculture;


(B) the Secretary of Commerce;


(C) the Secretary of Defense;


(D) the Secretary of Energy;


(E) the Secretary of Health and Human Services;


(F) the Secretary of Homeland Security;


(G) the Secretary of Housing and Urban Development;


(H) the Secretary of the Interior;


(I) the Secretary of TranspOliation;


(J) the Director of United States Geological Survey; and


(K) the heads of such other Federal agencies and departments as the Administrator deter­
mines to be necessary.


(3) SUBMISSION TO CONGRESS.--Not later than 1 year after the date of enactment of this
Act, the Administrator shall submit to Congress a report describing the results of the assessments


conducted under this subsection.


(b) Adaptation Plan.--


(1) IN GENERAL.--Not later than 180 days after the date of enactment of this Act, the Ad­
ministrator shall submit to Congress a climate change ailaptation plan for the United States, based


on--


(A) assessments perfOlmed by the United Nations Intergovetmnental Panel Oll Climate
Change in accordance with the Global Change Research Act of1990 (15 U.S.c. 2921 et seq.); and


(B) any other assessment prepared by a Federal, regional, State, or local government entity
that is--


(i) scientific;


(li) peer-reviewed; or


(iii) subjected to public comment.


(2) INCLUSIONS.--The adaptation plan under paragraph (1) shall include-­


(A) a prioritized list ofvulnerable systems and regions in the United States;


(B) requirements for coordination between Federal, State, and local govetmnents to ensure
that key public infrastmcture, safety, health, and land use planning and control issues are addressed;
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(C) requirements for coordination among the Federal Government, industry, and commu-
nities;


(D) requirements for management of climate change, including the need for information
derived from inundation prediction systems on the impacts to coastal communities;


(E) an assessment of climate change science research needs, including probabilistic as­
sessments as an aid to planning;


(F) an assessment of climate change technology needs; and


(G) regional and national cost assessments for the range of costs that should be anticipated
for adapting to the impacts of climate change.


(c) Impacts of Climate Change on Low-Income Popu1ations.--


(I) IN GENERAL.--The Administrator shall conduct research on the impact of climate change
on low-income populations in all countries, including--


(A) an assessment of the adverse impact of climate change on--


(i) low-income populations in the United States; and


(ii) developing countries;


(B)(i) an identification of appropriate climate change adaptation measures and programs
for developing countries and low-income populations;


(ii) an assessment of the impact of the measures and programs on low-income populations;
and


(C) an estimate of the costs of developing and implementing those climate change adapta­
tion and mitigation programs.


(2) REPORT.--Not later than I year after the date of enactment ofthis Act, the Administrator
shall submit to Congress a report describing theoresults of the research conducted under paragraph


(1).


SEC. 7006. STUDY BY ADMINISTRATOR OF AVIATION SECTOR GREENHOUSE
GAS EMISSIONS.


(a) In General.--The Administrator shall enter into an agreement with the National Acad­
emy of Sciences under which the Academy shall conduct a study on greenhouse gas emissions as­
sociated with the aviation industry, inc1uding--


(1) a determination of appropriate data necessary to make determinations of emission invento­
ries, considering fuel use, airport operations, ground equipment, and all other sources of emissions


in the aviation industry;


(2) an estimate of projected industry emissions for the following 5-year, 20-year, and 50-year
periods;
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(3) based on existing literature, research and surveys to determine the 'existing best practices
for emission reduction in the aviation sector;


(4) recormnendations on areas of focus for additional research for technologies and operations
with the highest potential to reduce emissions; and


(5) recommendations of actions that the Federal Government could take to encourage or re­
quire additional emissions reductions.


(b) Consultation.--In developing the parameters of the study under this section, the Admin­
istrator shall conduct the study under this section in consultation with--


(I) the Secretary of Transportation, acting through the Administrator of the Federal Aviation
Administration; and


(2) other appropriate Federal agencies and departments.


TITLE VIII--FRAMEWORK FOR GEOLOGICAL SEQUESTRATION OF CARBON DI­
OXIDE


SEC. 8001. NATIONAL DRINKING WATER REGULATIONS.


(a) In General.--Section 1421 ofthe Safe Drinking Water Act (42 US. C. 300h) is
amended--


(I) in subsection (b)(I), by striking 'subsection (d)(2)' and inserting 'subsection (e)(2)';


(2) by redesignating subsection (d) as subsection (e); and


(3) by inserting after subsection (c) the following:


'(d) Carbon Dioxide.--


'(I) REGULATlONS.--Not later than 1 year after the date of enactment of the Lieberman­
Warner Climate Security Act of2008, the Administrator shall promulgate regulations for permitting
commercial-scale underground injection of carbon dioxide for purposes of geological sequestration


to address climate change, including provisions--


'(A) for monitOling and controlling the long-term storage of carbon dioxide and avoiding,
to the maximum extent practicable, any release of carbon dioxide into the atmosphere, and for en­
suring protection ofunderground sources of drinking water, human health, and the environment;
and


'(B) relating to long-term liability associated with commercial-scale geological sequestra-
tion.


'(2) SUBSEQUENT REPORTS.--Not later than 5 years after the date on which regulations are
promulgated pursuant to paragraph (I), and not less frequently than once every 5 years thereafter,
the Administrator shall submit to Congress a report that contains an evaluation ofthe effectiveness
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of the regulations, based on current knowledge and experience, with particular emphasis on any
new infonnation on potential impacts of commercial-scale geological sequestration on drinking wa­


ter, human health, and the environment.


'(3) REVISION. --If the Administrator detennines, based on a report under paragraph (2), that
regulations promulgated pursuant to paragraph (1) require revision, the Administrator shall promul­
gate revised regulations not later than 1 year after the date on which the applicable report is submit­


ted to Congress under paragraph (2). '.


(b) ConfOlming Amendment.--Section 1447(a)(4) of the Safe Drinking Water Act (42
U.S.c. 300j-6(a)(4)) is amended by striking 'section 1421(d)(2)' and inserting 'section 1421(e)(2)'.


SEC. 8002. ASSESSMENT OF GEOLOGICAL STORAGE CAPACITY FOR CARBON
DIOXIDE.


(a) Definitions.--In this section:


(1) ASSESSMENT.--The term 'assessment' means the national assessment of capacity for car:
bon dioxide completed under subsection (t).


(2) CAPACITY.--The term 'capacity' means the portion of a storage formation that can retain
carbon dioxide in accordance with the requirements (including physical, geological, and economic


requirements) established under the methodology developed under subsection (b).


(3) ENGINEERED HAZARD.--The telm 'engineered hazard' includes the location and com­
pletion history of any well that could affect a storage fonnation or capacity.


(4) RISK.--The term 'risk' includes any risk posed by a geomechanical, geochemical, hydro­
geological, stmctural, or engineered hazard.


(5) SECRETARY.--The telm 'Secretary' means the Secretary of the Interior, acting through
the Director of the United States Geological Survey.


(6) STORAGE FORMATION.--The tenn 'storage fonnation' means a deep saline fonnation,
unmineable coal seam, oil or gas reservoir, or other geological fOlmation that is capable of accom­


modating a volume ofindustrial carbon dioxide.


(b) Methodology.--Not later than 1 year after the date of enactment of this Act, the Secre­
tary shall develop a methodology for conducting an assessment under subsection (t), taking into
consideration--


(1) the geographical extent of all potential storage fOlmations in all States;


(2) the capacity of the potential storage formations;


(3) the injectivity of the potential storage fOlmations;
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(4) an estimate of potential volumes of oil and gas recoverable by injection and storage <if in­
dustrial carbon dioxide in potential storage formations;


(5) the risk associated with the potential storage formations; and


(6) the work perfOimed to develop the Carbon Sequestration Atlas of the United States and
Canada completed by the Department of Energy in April 2006.


(c) Coordination.--


(1) FEDERAL COORDINATION.--


(A) CONSULTAT10N.--The Secretary shall consult with the Secretary of Energy and the
Administrator regarding data sharing and the format, development ofmethodology, and content of
the assessment to ensure the maximum usefulness and success of the assessment.


(B) COOPERATION.--The Secretary ofEnergy and the Administrator shall cooperate
with the Secretary to ensure, to the maximum extent practicable, the usefulness and success of the
assessment.


(2) STATE COORDINATION.--The Secretary shall consult with State geological surveys and
other relevant entities to ensure, to the maximum extent practicable, the usefulness and success of


the assessment.


(d) External Review and Publication.--On completion of the methodology under subsec­
tion (b), the Secretary shall--


(I) publish the methodology and solicit comments from the public and theheads of affected
Federal and State agencies;


(2) establish a panel of individuals with expertise in the matters described in paragraphs (I)
through (5) of subsection (b) composed, as appropriate, of representatives of Federal agencies, insti­


tutions ofhigher education, nongovemmental organizations, State organizations, industry, and in­
ternational geosciences organizations to review the methodology and comments received under


paragraph (1); and


(3) on completion of the review under paragraph (2), publish in the Federal Register the re­
vised final methodology.


(e) Periodic Updates.--The methodology developed under this section shall be updated pe­
riodically (including not less frequently than once every 5 years) to incorporate new data as the data
becomes available.


(f) National Assessment.--


(I) IN GENERAL.--Not later than 2 years after the date ofpublication of the methodology
under subsection (d)(3), the Secretary, in consultation with the Secretary of Energy and State geo­
logical surveys, shall complete a national assessment of the capacity for carbon dioxide storage in


accordance with the methodology.
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(2) GEOLOGICAL VERIFICATION.--As pmt ofthe assessment, the Secretary shall carry out
a characterization program to supplement the geological data relevant to determining storage capac-


ity in carbon dioxide in geological storage formations, including--


(A) well log data;


(B) core data; and


(C) fluid sample data.


(3) PARTNERSHIP WITH OTHER DRILLING PROGRAMS.--As part of the drilling char­
acterization under paragraph (2), the Secretary shall enter into partnerships, as appropriate, with
other entities to collect and integrate data fi'om other drilling programs relevant to the storage of


carbon dioxide in geologic fonnations.


(4) INCORPORATION INTO NATCARB.--


(A) IN GENERAL.--On completion of the assessment, the Secretary shall incorporate the
results of the assessment using, to the maximum extent practicable--


(i) the NatCarb database; or


(ii) a new database developed by the Secretary, as the Secretary determines to be neces-
sary.


(B) RANKING.--The database shall include the data necessary to rank potential storage
sites--


(i) for capacity and risk;


(ii) across the United States;


(iii) within each State;


(iv) by formation; and


(v) within each basin.


(5) REPORT.--Not later than 180 days after the date on which the assessment is completed,
the Secretary shall submit to the Committee on Energy and Natural Resources of the Senate and the
Committee on Science and Technology of the House of Representatives a report describing the re­


sults of the assessment.


(6) PERIODIC UPDATES.--The assessment shall be updated periodically (including not less
fi'equently than once every 5 years) as necessary to support public and private sector decisionmak­


ing, as detelmined by the Secretary.


SEC. 8003. STUDY OF THE FEASIBILITY RELATING TO CONSTRUCTION OF
PIPELINES AND GEOLOGICAL CARBON DIOXIDE SEQUESTRATION ACTIVITIES.


(a) In General.--The Secretary of Energy, in coordination with the Administrator, the Fed­
eral Energy Regulatory Commission, the Secretary of Transportation, and the Secretary of the Inte­


. rior, shall conduct a study to assess the feasibility of the construction of--
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(l) pipelines to be used for the transportation of carbon dioxide for the purpose of sequestra­
tion or enhanced oil recovery; and


(2) geological carbon dioxide sequestration facilities.


(b) Scope.--The study shall consider--


(1) any ban'ier or potential barrier in existence as of the date of enactment ofthis Act, includ­
ing any technical, siting, financing, or regulatory barrier, relating to--


(A) the construction ofpipelines to be used for the transportation of carbon dioxide for the
purpose of sequestration or enhanced oil recovery; or


(B) the geological sequestration of carbon dioxide;


(2) any market risk (including throughput risk) relating to--


(A) the construction ofpipelines to be used for the transportation of carbon dioxide for the
purpose of sequestration or enhanced oil recovery; or


(B) the geological sequestration of carbon dioxide;


(3) any regulatory, financing, or siting option that, as detennined by the Secretary of Energy,
would--


(A) mitigate any market risk described in paragraph (2); or


(B) help ensure the construction ofpipelines dedicated to the transportation of carbon di­
oxide for the purpose of sequestration or enhanced oil recovery;


(4) the means by which to ensure the safe handling and transportation of carbon dioxide;


(5) any preventive measure to ensure the integration ofpipelines to be used for the transporta­
tion of carbon dioxide for the purpose of sequestration or enhanced oil recovery; and


(6) any other appropriate use, as detennined by the Secretary of Energy, in coordination with
the Administrator, the Federal Energy Regulatory Commission, the Secretary of TranspOliation, and


the Secretary of the Interior.


(c) Report.--Not later than 180 days after the date of enactment ofthis Act, the Secretary
ofEnergy shall submit to the Congress a report describing the results of the study.


SEC. 8004. LIABILITIES FOR CLOSED GEOLOGICAL STORAGE SITES.


(a) Establishment ofTask Force.--As soon as practicable after the date of enactment of this
Act, the Administrator shall establish a task force, to be composed of an equal number of stake­
holders, the public, subject matter experts, and members of the private sector, to conduct a study of
the legal framework, environmental and safety considerations, and cost implications ofpotential
Federal assumption of liability with respect to closed geological storage sites.
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(b) Report.--Not later than 18 months after the date of enactment of this Act, the task force
established under subsection (a) shall submit to Congress a repOlt describing the results of the study
conducted under subsection (a), including recommendations of the task force, if any, with respect to
the framework described in that subsection.


TITLE IX--MISCELLANEOUS


SEC. 9001. PARAMOUNT INTEREST WAIVER.


(a) In General.--Ifthe President determines that a national security emergency exists and,
in light of information that was not available as of the date of enactment of this Act, it is in the
paramount interest of the United States to modify any requirement under this Act to minimize the
effects of the emergency, the President may, after oppOltunity for public notice and comment, tem­
porarily adjust, suspend, or waive any regulations promulgated pursuant to this Act to achieve that
minimization.


(b) Consultation.--In making an emergency detetmination under subsection (a), the Presi­
dent shall, to the maximum extent practicable, consult with and take into account any advice re­
ceived from--


(1) the National Academy of Sciences;


(2) the Secretary of Energy; and


(3) the Administrator.


(c) Judicial Review.--An emergency detetmination under subsection (a) shall be subject to
judicial review in accordance with section 307 of the Clean Air Act (42 USc. 7607).


SEC. 9002. ADMINISTRATIVE PROCEDURE AND JUDICIAL REVIEW.


(a) Rulemaking Procedures.--Any lUle, requirement, regulation, method, standard, pro­
gram, detetmination, or final action made or promulgated pursuant to any title of this Act, with the
exception of sections 3102, 3103, 3201, and 3901, shall be subject to the lUlemaking procedures
described in sections 551 through 557 oftitle 5, United States Code.


(b) Enforcement. --Each provision of this Act (including provisions relating to mandatory
duties ofthe Administrator) shall be fully enforceable pursuant to sections 113, 303, and 304 of the
Clean Air Act (42 USc. 7413, 7603, 7604).


(c) Recordkeeping, Inspections, Monitoring, Entry, and Subpoenas.--The Administrator
shall have the same powers and authority provided under sections 114 and 307(a) of the Clean Air
Act (42 USc. 7414, 7607(a)) in carrying out, administering, and enforcing this Act.


(d) Judicial Review.--A petition for judicial review of any regulation promulgated, or final
action carried out, by the Administrator pursuant to this Act may be filed only--


(1) in the United States Court ofAppeals for the District of Columbia; and


(2) in accordance with section 307(b) of the Clean Air Act (42 USc. 7607(b)).


SEC. 9003. RETENTION OF STATE AUTHORITY.
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(a) In General.--Except as provided in subsection (b), in accordance with section 116 of
the Clean Air Act (42 US C. 7416) and section 510 ofthe Federal Water Pollution Control Act (33
US. C. 1370), nothing in this Act precludes or abrogates the right of any State to adopt or enforce--


(1) any standard, cap, limitation, or prohibition relating to emissions of greenhouse gas; or


(2) any requirement relating to control, abatement, or avoidance of emissions of greenhouse
gas.


(b) Exception.--Notwithstanding subsection (a), no State may adopt a standard, cap, limi­
tation, prohibition, or requirement that is less stringent than the applicable standard, cap, limitation,
prohibition, or requirement under this Act.


SEC. 9004. TRIBAL AUTHORITY.


For purposes of this Act, the Administrator may treat any federally recognized Indian tribe
as a State, in accordance with syction 301(d) ofthe Clean Air Act (42 USc. 7601 (d).


SEC. 9005. ROCKY MOUNTAIN CENTERS FOR STUDY OF COAL UTILIZATION.


(a) Designation.--The University of Wyoming and Montana State University shall be
known and designated as the 'Rocky Mountain Centers for the Study of Coal Utilization'.


(b) Authorization of Appropriations.--There are authorized to be appropriated such sums
as are necessary to CaITy out this section.


SEC. 9006. SUN GRANT CENTER RESEARCH ON COMPLIANCE WITH CLEAN
AIR ACT.


(a) Designation.--Each sun grant center is designated as a research institution of the Envi­
ronmental Protection Agency for the pUl]Jose of conducting studies regarding the effects ofbiofuels
and biomass on national and regional compliance with the Clean Air Act (42 USc. 7401 et seq.).


(b) Funding.--The Administrator shall provide to the sun grant centers such funds as the
Administrator determines to be necessary to can-y out studies described in subsection (a).


(c) Authorization ofAppropriations.--There are auth0l1zed to be appropriated such sums
as are necessary to carry out this section.


SEC. 9007. AUTHORIZATION OF APPROPRIATIONS.


There are auth0l1zed to be appropriated such sums as are necessary to carry out this Act.


TITLE X--CONTROL OF HYDROFLUOROCARBON CONSUMPTION


SEC. 10001. APPLICABILITY.


For purposes of this Act, it shall be unlawful for any person to produce or import for con­
sumption in the United States any hydrofluorocarbon, or product or equipment containing a hydro­
fluorocarbon, except exclusively in accordance with this title and the regulations promulgated by
the Administrator pursuant to this title.


SEC. 10002. DEFINITIONS.


In this title:
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(I) BASELlNE.--The telm 'baseline' means the global wanning potential-weighted equivalent
of 300,000,000 metric tons of carbon dioxide.


(2) ENTITY; PERSON.--The tenns 'entity' and 'person' have the meaning given the telm 'per­
son' in section 551 oftitle 5, United States Code.


(3) GLOBAL WARMING POTENTIAL.--


(A) IN GENERAL.--The telm 'global warming potential' means the potential contribution
to global wmming of a hydrofluorocarbon, as compared to the potential contribution to global
warming ofan equal weight of carbon dioxide.


(B) CALCULATION.--For the purposes of calculating the global wmming potential of a
hydrofluorocarbon, the values for the 100-year time horizon in the fourth assessment report of the
Intergovennnental Panel on Climate Change shall be used.


I


(4) GLOBAL WARMING POTENTIAL-WEIGHTED.--The telm 'global wmming potential­
weighted', with respect to a hydrofluorocarbon, means the value equal to the product obtained, for
purposes of detennining the quantity of carbon dioxide with an equivalent global warming poten­


tial, by multiplying--


(A) a certain quantity of the hydrofluorocarbon; and


(8) the global wmming potential of the hydrofluorocarbon.


(5) HYDROCHLOROFLUOROCARBON.--The telm 'hydrochlorofluorocarbon' means any
hydrochlorofluorocarbon identified in section 602(b) of the Clean Air Act (42 U.S.c. 7671a(b).


(6) HYDROFLUOROCARBON.--The term 'hydrofluorocarbon' means a hydrofluoroalkane.


(7) HYDROFLUOROCARBON CONSUMPTION.--


(A) IN GENERAL.--The telm 'hydrofluorocarbon consumption', with respect to a hydro-
fluorocarbon, means--


(i) in the case of a hydrofluorocarbon producer, a value equal to the difference between-­


(1) a value equal to the sum of--


(aa) the quantity ofthe hydrofluorocarbon produced in the United States; and


(bb) the quantity of the hydrofluorocarbon imported from any source into the United
States or acquired in the United States fi'om another hydrofluorocm'bon producer through sale or
other transaction; and


(II) the quantity of the hydrofluorocarbon exported or transferred to another hydrofluoro­
carbon producer or importer in the United States through sale or other transaction; and


(ii) in the case of a hydrofluorocarbon importer, a value equal to the difference between-­


(1) the quantity of the hydrofluorocarbon imported from any source into the United States;
and


. (







Page 131
S.3036


(II) the quantity of the hydrofluorocarbon exported.


(B) EXCLUSION.--The term 'hydrofluorocarbon consumption' does not include a quantity
of hydrofluorocarbon that is recycled.


(8) HYDROFLUOROCARBON CONSUMPTION ALLOWANCE.--The term 'hydrofluoro­
carbon consumption allowance' means an authorization--


(A) to produce or impOlt a global warming potential-weighted quantity of hydrofluorocar­
bon equivalent to 1 metric ton of carbon dioxide; or


(B) to import products or equipment containing a quantity ofhydrofluorocarbon equiva­
lent in global wmming potential to 1 metric ton of carbon dioxide.


(9) HYDROFLUOROCARBON DESTRUCTION.--The tenn 'hydrofluorocarbon destmction'
means a process that results in the pelmanent transformation or decomposition ofall or a significant
portion of a hydrofluorocarbon to another gas, liquid, or solid with a lower or zero global warming


potential.


(10) HYDROFLUOROCARBON DESTRUCTION ALLOWANCE.--The telm 'hydrofluoro­
carbon destmction allowance' means an authorization to produce or impOlt a global wmming poten­
tial-weighted quantity of hydrofluorocarbon equal to the global wanning potential-weighted quan­


tity of hydrofluorocarbon destroyed pursuant to section 10010.


(11) HYDROFLUOROCARBON IMPORTER.--The term 'hydrofluorocarbon importer'
means an entity that imported hydrofluorocarbon or products or equipment containing hydrofluoro­


carbon into the United States during calendar year 2005.


(12) HYDROFLUOROCARBON PRODUCER.--The telm 'hydrofluorocarbon producer'
means an entity that produced hydrofluorocarbon in the United States for sale in the United States


during calendar year 2005.


(13) IMPORT.--The telm 'import' means the action oflanding on or bringing or introducing a
product into, or attempting to land on or bring or introduce a product into, any area subject to the


jurisdiction of the United States, regardless ofwhether the action constitutes an importation within
the meaning of the customs laws ofthe United States.


(14) PRODUCE; PRODUCTION.--


(A) IN GENERAL.--The terms 'produce' and 'production' mean the manufacture of a hy­
drofluorocarbon from any raw material, feedstock, or chemical.


(B) EXCLUSIONS.--The terms 'produce' and 'production' do not include--


(i) the manufacture of a hydrofluorocarbon that is used and entirely consumed (except for
trace quantities) in the manufacture of other chemicals or products; or


(ii) the reuse or recycling of a hydrofluorocarbon.


(15) RECYCLE; REUSE.--The tenns 'reuse' and 'recycle' mean--
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(A) the removal of a quantity ofhydrofluorocarbon from a product or equipment;


(B) the reprocessing of the product or equipment to remove impurities; and


(C) the offering of the product or equipment for sale in the United States.


SEC. 10003. CAP ON HYDROFLUOROCARBON CONSUMPTION AND IMPORTA­
TION INTO UNITED STATES.


(a) Establishment.--The Administrator shall establish a cap on hydrofluorocarbon con­
sumption in the United States for each calendar year during the period of calendar years 20 I0
through 2050, as directed in section 10004 that shall not be exceeded except as provided in section
10009.


(b) Prohibition.--Consumption of a hydrofluorocarbon or products or equipment contain­
ing any hydrofluorocarbon, except as provided in this title, shall be illegal.


SEC. 10004. HYDROFLUOROCARBON CONSUMPTION ALLOWANCE ACCOUNT.


(a) Allowance Account.--


(I) ESTABLISHMENT.--Not later than April 1, 2009, and mlliually thereafter through April
1,2050, the Administrator shall establish and allocate a separate quantity of hydrofluorocarbon con­


sumption allowances.


(2) DENOMINATION.--Hydrofluorocarbon consumption allowances shall be denominated in
metric tons of carbon dioxide equivalent.


(b) Identification Numbers.--The Administrator shall assign to each hydrofluorocarbon
consumption allowance established under subsection (a) a unique identification number that in­
cludes the calendar year for which the hydrofluorocarbon consumption allowance was assigned.


(c) Legal Status of Hydrofluorocarbon Consumption Allowances.--


(I) IN GENERAL.--A consumption allowance allocated under this title is a limited authoriza­
tion to produce or import a hydrofluorocarbon and any product or equipment containing a hydro­


fluorocarbon, in accordance with this title.


(2) ALLOWANCE NOT PROPERTY RIGHT.--A hydrofluorocarbon consumption allowance
does not constitute a property right.


(3) TERMINATION OR LIMITATION.--Nothing in this Act or any other provision oflaw
limits the authority of the United States to tenninate or limit hydrofluorocarbon consumption allow­


ances.


(4) EFFECT OF ACT.--Nothing in this Act relating to hydrofluorocarbon consumption allow­
ances shall affect the application of, or any requirement of compliance with, any other provision of


law by any person.


(d) Lifetitne of Hydrofluorocarbon Consumption Allowances.--Hydrofluorocarbon con­
sumption allowances distributed by the Administrator and hydrofluorocarbon destruction allow-
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ances may be used for compliance for a period of not more than 5 years after the calendar year for
which the allowances are allocated.


(e) Hydrofluorocarbon Consumption Allowances for Each Calendar Year. --The number of
hydrofluorocarbon consumption allowances established and allocated by the Administrator for each
of calendar years 2010 through 2050 shall be as follows:


2010


2011


2012


2013


2014


2015


2016


2017


2018


2019


2020


2021


2022


2023


2024


2025


2026


2027


2028


2029
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2030


2031


2032


2033


2034


2035


2036


2037


2038


2039


2040


2041


2042


2043


2044


2045


2046


2047


2048


2049


2050


SEC. 10005. ALLOCATION OF HYDROFLUOROCARBON CONSUMPTION AL­
LOWANCES.


(a) In General.--Not later than 90 days before the beginning of each applicable calendar
year, the Administrator shall allocate the portion of the hydrofIuorocarbon consumption allowances
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in the hydrofluorocarbon consumption allowance account that is available for allocation for that
calendar year.


(b) Eligible Entities.--


(l) IN GENERAL.--The Administrator shall allocate hydrofluorocarbon consumption allow­
ances as described in paragraph (2) to entities that--


(A) were hydrofluorocarbon producers or hydrofluorocarbon importers dl111ng the pedod
beginning on January 1, 2004, and ending on December 31,2006; and


(8) are hydrofluorocarbon producers or hydrofluorocarbon importers on the date of en­
actment of this Act.


(2) DESCRIPTION OF ALLOCATION.--Hydrofluorocarbon consumption allowances shall
be allocated to entities described in paragraph (l) as follows:


(A) HYDROFLUOROCARBON PRODUCERS.--Each hydrofluorocarboh producer shall
receive a quantity ofhydrofluorocarbon allowances equal to the ratio that--


(i) a value equal to the difference between--


(I) the global wamling potential-weighted average of 100 percent of the hydrofluorocar­
bon and 60 percent of the hydrochlorofluorocarbon produced in the United States, impOlied into the
United States, or acquired in the United States by the hydrofluorocarbon producer dl111ng the period
beginning on January 1, 2004, and ending on December 31, 2006; and


(II) the global warming potential-weighted average of 100 percent of the hydrofluorocar­
bon and 60 percent of the hydrochlorofluorocarbon that the producer exported or transfened to an­
other producer of hydrofluorocarbons in the United States dm1ng the period described in subclause
(I); bears to


(ii) a value equal to the difference between--


(I) the total global wanning potential-weighted average of 100 percent of the hydrofluoro­
carbon and 60 per cent of the hydrochlorofluorocarbon produced in or imported into the United
States during the period described in clause (i)(I); and


(II) the global warming potential-weighted average of 100 percent of the hydrofluorocar­
bon and 60 per cent of the hydrochlorofluorocarbon exported from the United States during that pe­
riod.


(B) HYDROFLUOROCARBON IMPORTERS.--Each hydrofluorocarbon impOlier shall
receive a quantity ofhydrofluorocarbon allowances equal to the ratio that--


(i) the global warming potential-weighted average of 100 percent of hydrofluorocarbon
and 60 percent ofhydrochlorofluorocarbon imported by the hydrofluorocarbon impOlier as a prod­
uct or contained in equipment during the pedod beginning on January 1,2004, and ending on De­
cember 31, 2006; bears to


(ii) a value equal to the difference between--







Page 136
S.3036


(I) the total global warming potential-weighted average of 100 percent of the hydrofluoro­
carbon and 60 per cent of the hydrochlorofluorocarbon produced in and imported into the United
States during the period described in clause (i); and


(II) the global warming potential-weighted average of 100 percent of the hydrofluorocar­
bon and 60 per cent of the hydrochlorofluorocarbon expOlted from the United States during that pe­
riod.


(c) Withholding Allowances.--


(1) IN GENERAL.--For calendar year 2010 and each calendar year thereafter, the Administra­
tor shall withhold a quantity ofhydrofluorocarbon consumption allowances that would otherwise be
allocated under subsection (b) for auction at least annually by the Corporation to the entities identi­


fied in subsection (b)(l).


(2) AUCTIONS BY CORPORATION.--For each applicable calendar year, the Administrator
shall withhold, and the Corporation shall auction to the entities identified in subsection (b)(1), the
following quantities ofthe hydroflnorocarbon consumption allowances established under section


10004:


2010


2011


2012


2013


2014


2015


2016


2017


2018


2019


2020


2021


2022


2023
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2024


2025


2026


2027


2028


2029


2030


2031


2032


2033


2034


2035


2036


2037


2038 .


2039


2040


2041


2042


2043


2044


2045


2046
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2047


2048


2049


2050


(3) PROCEEDS.--The Corporation shall award the proceeds of the auction to support the fol­
lowing purposes:


(A) A program to recover and destroy the maximum economically recoverable
chlorofluorocarbons, halons, and other substances listed under title VI of the Clean Air Act (42
u.s. C. 7671 et seq.) that have significant ozone depletion potential and global warming potential.


(B) A program of incentives for consumer purchases of refrigeration and cooling equip­
ment that--


(i) contains refrigerants with no or low global warming potential; and


(ii) achieves energy efficiency that represents at least a 30 percent improvement, as com-
pared to the more efficient of--


(1) the applicable Federal energy efficiency standard; and


(II) the applicable Energy Star rating.


(C) A program to suppOli the development and deployment of-­


(i) hydrofluorocarbons with low global warming potential; and


(ii) energy efficient technologies, equipment, and products containing or using hydro­
fluorocarbons.


(D) The programs receiving auction proceeds under title IV.


SEC. 10006. COMPLIANCE OBLIGATION.


(a) Submission of Allowances.--


(1) IN GENERAL.--Not later than 90 days after the end of each applicable calendar year, a
hydrofluorocarbon producer or hydrofluorocarbon importer shall submit to the Administrator a


quantity ofhydrofluorocarbon consumption allowances, or hydrofluorocarbon destruction allow­
ances awarded pursuant to section 10010, equal to the total number of global walming potential­
weighted tons ofhydrofluorocarbon consumed in the United States during the preceding calendar
year by the hydrofluorocarbon producer or hydrofluorocarbon importer, as determined in accor-


dance with paragraphs (2) and (3).


(2) HYDROFLUOROCARBON PRODUCERS.--For hydrofluorocarbon producers, the quan­
tity ofhydrofluorocarbon consumed shall be a value equal to the difference between--
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(A) the global warming potential-weighted tons of hydrofluorocarbon produced in the
United States, imported as a product, or acquired in the United States from another hydrofluorocar­
bon producer through sale or other transaction; and


(B) the global warming potential-weighted tons of hydrofluorocarbon the producer ex­
ported or transfened to another hydrofluorocarbon producer in the United States through sale or
other transaction.


(3) HYDROFLUOROCARBON IMPORTERS.--For hydrofluorocarbon importers, hydro­
fluorocarbon consumed shall be a value equal to the global walming potential-weighted tons ofhy­
drofluorocarbon imported by the hydrofluorocarbon impOlier or acquired in the United States from


a hydrofluorocarbon producer through sale or other transaction.


(b) Retirement.--Immediately on receipt of a hydrofluorocarbon consumption allowance or
a hydrofluorocarbon destruction allowance under subsection (a), the Administrator shall retire the
allowance.


(c) Determination ofCompliance.--Not later than July 1 of each year, the Administrator
shall--


(1) determine whether each hydrofluorocarbon producer and hydrofluorocarbon impOlier
achieved compliance with subsection (a) for the preceding year; and


(2) so notify each hydrofluorocarbon producer and hydrofluorocarbon importer.


(d) Penalties.--A hydrofluorocarbon producer or hydrofluorocarbon impOlier that is not in
compliance with subsection (a), as detennined under subsection (c), shall be liable for the payment
of an excess consumption penalty as provided in section 1203, except that the deadlines described
in this title shall be substituted for the deadlines described in that section.


SEC. 10007. SALE, EXCHANGE, AND OTHER USES OF HYDROFLUOROCARBON
CONSUMPTION ALLOWANCES.


(a) Permissible Uses.--


(1) IN GENERAL.--A hydrofluorocarbon producer or hydrofluorocarbon importer may pur­
chase, hold, sell, exchange, transfer, submit for compliance in accordance with section 10006, or
retire hydrofluorocarbon consumption allowances or hydrofluorocarbon destruction allowances.


(2) ACTION ON RETIREMENT.--If any hydrofluorocarbon producer or hydrofluorocarbon
importer permanently retires a hydrofluorocarbon consumption allowance, the Administrator shall
promptly redisttibute the allowance to another hydrofluorocarbon producer or hydrofluorocarbon


importer pursuant to section 10005(b).


(b) Prohibitions.--


(1) IN GENERAL.--Hydrofluorocarbon consumption allowances or hydrofluorocarbon de­
struction allowances shall not be traded or exchanged with allowances associated with any other


emission allowance allocation or trading program under this Act.
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(2) CERTAIN USES.--Hydrofluorocarbon consumption allowances shall not be used to
achieve compliance with any other obligation relating to emissions of greenhouse gases regulated


under any other provision of this Act, and emission allowances established and allocated under any
other provision of this Act shall not be used to achieve compliance with this title.


(c) Limitation.--The privilege ofpurchasing, holding, selling, exchanging, transferring,
and submitting for compliance in accordance with section 10006, and retiring hydrofluorocarbon
consumption allowances or hydrofluorocarbon desttuction allowances shall be restricted to entities
described in section 10005(b)(1).


SEC. 10008. ALLOWANCE TRANSFER SYSTEM.


(a) Regulations.--Not later than 18 months after the date of enactment of this Act, the Ad­
ministrator shall promulgate regulations to catTy out the provisions of this title relating to hydro­
fluorocarbon consumption allowances and hydrofluorocarbon destruction allowances, including
regulations providing that the transfer of those allowances shall not be effective until the date on
which a written certification of the transfer, sigued by a responsible official of each party to thy
transfer, is received and recorded by the Administrator in accordance with those regulations.


(b) Transfers.--


(1) IN GENERAL.--The regulations promulgated under subsection (a) shall pelmit the trans­
fer ofhydrofluorocarbon consumption allowances prior to the allocation of the allowances.


(2) DEDUCTION AND ADDITION OF TRANSFERS.--A recorded preallocation transfer of
hydrofluorocarbon consumption allowances shall be--


(A) deducted by the Administrator from the number ofhydrofluorocarbon consumption al­
lowances that would otherwise be allocated to the transferor; and


(B) added to those hydrofluorocarbon consumption allowances allocated to the transferee.


(c) Issuance, Recording, and Tracking System.--The regulations promulgated under sub­
section (a) shall include a system for issuing, recording, and tracking hydrofluorocarbon consump­
tion and hydrofluorocarbon destruction allowances that shall specify all necessary procedures and
requirements for an orderly and competitive functioning of the hydrofluorocarbon consumption al­
lowance system.


SEC. 10009. BANKING AND BORROWING.


(a) Banking.--A hydrofluorocarbon producer or hydrofluorocarbon importer that submits
hydrofluorocarbon consumption allowances or hydrofluorocarbon destruction allowances to the
Administrator to achieve compliance with section 10006 shall indicate in the identification number
of the hydrofluorocarbon consumption allowance or hydrofluorocarbon destruction allowance the
calendar year for which the allowance is submitted.


(b) Bon'owing of Hydrofluorocarbon Consumption Allowances.--In accordance with the
regulations promulgated under section 10008(a), and subject to subsection (d), a hydrofluorocarbon
producer or hydrofluorocarbon importer may--


(1) bOll'oW hydrofluorocarbon consumption allowances from the Administrator; and
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(2) for a calendar year, submit borrowed hydrofluorocarbon consumption allowances to the
Administrator to satisfY not more than IS percent of the compliance obligation under section 10006.


(c) Limitation on BOll'Owing.--A hydrofluorocarbon consumption allowance bOlTowed un­
der subsection (b) shall be a hydrofluorocarbon consumption allowance established by the Adminis­
trator for a specific subsequent calendar year under section 10004(g).


(d) Term.--A producer or importer shall not submit, and the Administrator shall not accept,
a bon-owed hydrofluorocarbon consumption allowance in partial satisfaction of the compliance ob­
ligation under section 10006 for any calendar year that is more than 5 years before the calendar year
included in the identification number of the bon'owed hydrofluorocarbon consumption allowance.


(e) Repayment ofInterest.--For any bon'owed hydrofluorocarbon consumption allowance
submitted in partial satisfaction of the compliance obligation under section 10006 for a particular
calendar year (refen-ed to in this subsection as the 'use year'), the number of hydrofluorocarbon con­
sumption allowances or hydrofluorocarbon destruction allowances that the hydrofluorocarbon pro­
ducer or hydrofluorocarbon impOlier is required to submit under section 10006 for the year from
which the b011'0wed hydrofluorocarbon consumption allowance was taken (referred to in this sub­
section as the 'source year') shall be increased by an amount equal to the product obtained by multi­
plying--


(1) 1.1; and


(2) the number of calendar years beginning after the use year but before the source year.


SEC. 10010. HYDROFLUOROCARBON DESTRUCTION ALLOWANCES.


(a) Destruction of Hydrofluorocarbon.--


(1) IN GENERAL.--The Administrator shall issue hydrofluorocarbon destruction allowances
to any hydrofluorocarbon producer or hydrofluorocarbon impOlier that performs or a11'anges for re­


covery and destlUction of hydrofluorocarbon from products or equipment.


(2) ISSUANCE AND DENOMINATION.--Hydrofluorocarbon destruction allowances shall
be issued on a global wanning potential-weighted basis, denominated in tenns ofmehic tons of


carbon dioxide.


(3) LIMITATIONS.--


(A) BYPRODUCTS.--No hydrofluorocarbon destruction allowance shall be issued under
this section for destruction of hydrofluorocarbon produced as a byproduct in a production process.


(B) CERTAIN PURPOSES.--No hydrofluorocarbon destruction allowance shall be issued
under this section for destmction or recycling of hydrofluorocarbon produced for a purpose other
than the ultimate sale and use of the product.


(b) Regulations.--


(1) REQUIREMENT.--The regulations promulgated under section I0008(a) shall authorize
the issuance of hydrofluorocarbon destruction allowances.
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(2) CRITERIA.--Those regulations shall establish appropriate ctitetia for detennining-­


(A) the effectiveness of destruction;


(B) the net quantity of global wanning potential-weighted hydrofluorocarbon that has been
destroyed; and


(C) procedures for vetification, registration, and issuance of hydrofluorocarbon destruction
allowances.


(c) Satisfaction of Requirements.--Beginning with calendar year 2012, a hydrofluorocar­
bon producer or hydrofluorocarbon importer may satisfY a portion of the hydrofluorocarbon con­
sumption allowance submission requirement under section 10006 by submitting hydrofluorocarbon
destruction allowances generated in accordance with the regulations promulgated pursuant to sec­
tion 10008(a).


(d) Ownership.--Initial ownership of a hydrofluorocarbon destlUction allowance shall be
held by the hydrofluorocarbon producer or hydrofluorocarbon importer that performs or arranges
for recovery and destlUction or recycling ofhydrofluorocarbon, including hydrofluorocarbon fi'om
products or equipment containing hydrofluorocarbon, unless otherwise specified in a legally bind­
ing contract or agreement to which the hydrofluorocarbon producer or hydrofluorocarbon importer
is a patty.


(e) Transferability.--A hydrofluorocarbon destlUction allowance generated pursuant to the
regulations promulgated pursuant to subsection (b)--


(l) may be sold, traded, or transferred to any hydrofluorocarbon producer or hydrofluorocar­
bon importer referred to in section I0005(b); but


(2) shall not be sold, traded, transfen-ed, or used for compliance with any other emission al­
lowance requirement of this Act or any other law.


TITLE XI--AMENDMENTS TO CLEAN AIR ACT


SEC. 11001. NATIONAL RECYCLING AND EMISSION REDUCTION PROGRAM.


Section 608 of the Clean Air Act (42 u.s. C. 7671g) is amended--


(1) by redesignating subsections (a) through (c) as subsections (b) through (d), respectively;


(2) by insetting before subsection (b) (as so redesignated) the following:


'(a) Definition of Hydrofluorocarbon Substitute.--In this section, the tenn 'hydrofluorocar­
bon substitute' means a hydrofluorocarbon--


'(1) with a global wanning potential of more than 150; and


'(2) that is used in or for types of equipment, appliances, or processes that previously relied on
class I or class II substances.';
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(3) in subsection (b) (as so redesignated)--


(A) in the matter following paragraph (3), by striking 'Such regulations' and inserting the
following:


'(5) The regulations';


(B) by redesignating paragraph (3) as paragraph (4); and


(C) by inseliing after paragraph (2) the following:


'(3)(A) Not later than I year after the date of enactment of the Liebennan-Warner Climate Se­
curity Act of 2008, the Administrator shall promulgate regulations establishing standards and re­
quirements regarding the sale or distribution, or offer for sale and distribution in interstate com­
merce, use, and disposal ofhydrofluorocarbon substitutes for class I and class II substances not
covered by paragraph (1), including the use, recycling, and disposal of those hydrofluorocarbon


substitutes during the maintenance, service, repair, or disposal of appliances and industrial process
refrigeration equipment.


'(B) The standards and requirements established under subparagraph (A) shall take effect not
later than I year after the date ofpromulgation of the regulations.';


(4) in subsection (c) (as so redesignated)--


(A) by redesignating paragraphs (I) through (3) as subparagraphs (A) through (C), respec­
tively, and indenting the subparagraphs appropriately;


(B) by striking the subsection designation and heading and all that follows through 'fol­
lowing--' and inserting the following:


'(c) Safe Disposal.--The regulations under subsection (b) shall--


'(1) establish standards and requirements for the safe disposal of class I and II substances and
hydrofluorocarbon substitutes for those substances; and


'(2) include each of the following:';


(C) in subparagraph (A) (as redesignated by subparagraph (A)), by inseliing '(or hydro­
fluorocarbon substitutes for those substances)' after 'class I or class II substances'; and


(D) in paragraphs (2) and (3), by inserting '(or a hydrofluorocarbon substitutes for such a
substance)' after 'class I or class II substance' each place it appears.


SEC. 11002. SERVICING OF MOTOR VEHICLE AIR CONDITIONERS.


Section 609 of the Clean Air Act (42 US.c. 7671h) is amended--


(1) in subsection (b), by adding at the end the following:


'(5) The tenn 'hydrofluorocarbon substitute' means a hydrofluorocarbon-­


'(A) with a global warming potential of more than 150; and
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'(B) that is used in or for types of equipment, appliances, or processes that previously re­
lied on class I or class II substances.'; and


(2) in subsection (e)--


(A) by striking the subsection designation and heading and all that follows through 'Effec­
tive' and inselting the following:


'(e) Small Containers of Class I or Class II Substances and Hydrofluorocarbon Substi-
tutes.--


'(1) CLASS lOR CLASS II SUBSTANCES.--Effective beginning'; and


(B) by adding at the end the following:


'(2) HYDROFLUOROCARBON SUBSTITUTES.--Effective beginning January I, 2010, it
shall be unlawful for any person to sell or distribute, or offer for sale or distribution, in interstate


commerce to any person (other than a person perfOlming service for consideration on motor vehicle
air-conditioning systems in compliance with this section) any hydrofluorocarbon substitute that is--


'(A) suitable for use in a motor vehicle air-conditioning system; and


'(B) in a container that contains less than 20 pounds ofthe hydrofluorocarbon substitute.'.


SEC. 11003. CARBON DIOXIDE REDUCTION.


(a) Findings.--Congress finds that--


(1) oil used for transpOltation contributes significantly to air pollution, including global watm­
ing pollution, water pollution, and other adverse impacts on the environment;


(2) to reduce emissions of global watming pollutants, the United States should increasingly
rely on advanced clean fuels for transpoltation; and


(3) a comparison oflife-cycle greenhouse gas emissions of conventional transpOltation fuels
and low-carbon transportation fuels should be based on comparable fuels, such as a comparison of


gasoline to gasoline and diesel fuel to diesel fuel.


(b) Definitions.--Section 211(0)(1) of the Clean Air Act (42 Us.c. 7545(o)(l))is
amended--


(1) by redesignating subparagraphs (B), (C), and (D) as subparagraphs (J), (G), and (H), re­
spectively, and moving those subparagraphs so as to appear in alphabetical order;


(2) by inserting after subparagraph (A) the following:


'(B) CULTIVATED NOXIOUS PLANT.--The tenn 'cultivated noxious plant' means a
plant that is included on--


'(i) the Federal noxious weed list maintained by the Animal and Plant Health Inspection
Service; or
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'(ii) any equivalent State list.


'(C) FUEL EMISSION BASELINE.--The tenn 'fuel emission baseline' means the average
lifecycle greenhouse gas emissions per unit of energy of conventional transpOliation fuels in com­
merce in the United States in calendar year 2008, as determined by the Administrator under para­
graph (11).


'(D) FUEL PROVIDER.--


'(i) IN GENERAL.--The telID 'fuel provider' means an obligated party (as described in sec­
tion 80.1106 oftitle 40, Code ofFederal Regulations (or a successor regulation».


'(ii) INCLUSIONS.--The term 'fuel provider' includes, as the Administrator detelIDines to
be appropliate, an individual or entity that produces, blends, or impOlis gasoline or any other trans­
portation fuel in commerce in, or into, the United States.


'(E) GREENHOUSE GAS.--The telID 'greenhouse gas'means any of-­


'(i) carbon dioxide;


'(ii) methane;


'(iii) nitrous oxide;


'(iv) hydrofluorocarbons;


'(v) perfluorocarbons;


'(vi) sulfur hexafluOlide; and


'(vii) any other emission or effect (such as patiiculate matter or a change in albedo) that the
Administrator determines to be a significant factor in global warming as a result of the use of trans­
pOliation fuel.


'(F) LIFECYCLE GREENHOUSE GAS EMISSIONS.--


'(i) IN GENERAL.--The term 'lifecycle greenhouse gas emissions' means, with respect to a
transportation fuel, the aggregate quantity of greenhouse gases emitted per British thelIDal unit of
fuel, as determined by the Administrator, from production through use of the fuel, as calculated to
ensure that any nonrecurring emission is not amortized over a period of more than 20 years to en­
sure that required improvements in greenhouse gas emissions occur within that period.


'(ii) INCLUS10NS.--The tenn 'lifecycle greenhouse gas emissions' includes emissions as-
sociated with--


'(I) feedstock production (including direct and indirect land-use changes) or extraction;


'(II) feedstock refining;


'(III) distribution of a fuel; and


'(IV) use of a fuel.'; and


(3) by inserting after subparagraph (H) (as redesignated by paragraph (1» the following:


'(I) TRANSPORTATION FUEL.--The term 'transpoliation fuel' means fuel used to power
motor vehicles, nonroad engines, or aircraft.'.
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(c) Advanced Clean Fuel Program.--Section 211 (0) of the Clean Air Act (42 U.S.c.
7545(0)) is amended by adding at the end the following:


'(11) ADVANCED CLEAN FUEL PERFORMANCE STANDARD.-­


'(A) STANDARD.--


'(i) IN GENERAL.--Not later than January 1, 2010, the Administrator shall, by regulation-


'(1) establish a methodology for use in detelmining the lifecycle greenhouse gas emissions
of all transpottation fuels in commerce;


'(II) determine the fuel emission baseline;


'(III) establish a transpOltation fuel cettification and marketing process to determine the
lifecycle greenhouse gas emissions of conventional transpottation fuels and renewable fuels being
sold or introduced into commerce in the United States that allows--


'(aa) for a simple certification using default values; and


'(bb) fuel providers to opt in to the use of a standardized certification tool that would pro­
vide.verifiable and auditable greenhouse gas ratings for fuels of the providers through the use of
additional, celtified data;


'(IV) in accordance with clause (ii), establish a requirement applicable to each fuel pro­
vider to reduce the average Iifecycle greenhouse gas emissions per unit of energy of the aggregate
quantity of transportation fuel produced, blended, or imported by the fuel provider to a level that is,
to the maximum extent practicable--


'(aa) by not later than calendar year 2011, at least equal to or less than the fuel emission
baseline;


'ebb) by not later than calendar year 2015,5 percent less than the fuel emission baseline;
and


'(cc) by not later than calendar year 2020, 10 percent less than the fuel emission baseline;
and


'(V) permit altemative reliable estimation methods to be used for the purpose of this clause
during the first 5 years that the requirement described in subclause (1V) is in effect.


'(ii) AIR QUALITY IMPACTS.--For the purpose of this subparagraph, in the case of any
air quality-related adverse lifecycle impact resulting from emissions fi'om motor vehicles using re­
newable fuel, the Administrator shall ensure, by regulation promulgated under this title, that gaso­
line containing renewable fuel does not result in--


'(I) average per-gallon motor vehicle emissions (measured on a mass basis) of air pollut­
ants in excess of those emissions attributable to gasoline sold or introduced into commerce in the
United States in calendar year 2007; or


'(II) a violation of any motor vehicle emission or fuel content limitation under any other
provision ofthis Act.
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'(iii) CALENDAR YEAR 2025 AND THEREAFTER.--For calendar year 2025, and each
fifth calendar year thereafter, the Administrator, in consultation with the Secretary ofAgriculture
and the Secretary of Energy, shall revise the applicable perfOlmance standard to require that each
fuel provider shall additionally reduce, to the maximum extent practicable, the average lifecycle
greenhouse gas emissions per unit of energy of the aggregate quantity of transportation fuel intro­
duced by the fuel provider into commerce in the United States.


'(iv) REVISION OF REGULATIONS.--In accordance with the purposes of the Lieber­
man-Watner Climate Secmity Act of2008, the Administrator may, as appropriate, revise the regu­
lations promulgated under clause (i) as necessary to reflect or respond to changes in the transporta­
tion fuel market or other relevant circumstances.


'(v) METHOD OF CALCULATION.--In calculating the lifecycle greenhouse gas emis­
sions ofhydrogen or electricity (when used as a transportation fuel) pursuant to clause (i)(I), the
Administrator shall--


'(I) include emissions resulting from the production of the hydrogen or electricity; and


'(II) consider to be equivalent to the energy delivered by 1 gallon of ethanol the energy de-
livered by--


'(aa) 6.4 kilowatt-hours of electticity;


'ebb) 132 standard cubic feet of hydrogen; or


'(cc) 1.25 gallons of liquid hydrogen.


'(vi) BEST AVAILABLE SCIENCE.--In catTying out this paragraph, the Administrator
shall use the best available scientific and technical information to determine the lifecycle green­
house gas emissions of transportation fuels detived from--


'(I) planted crops and crop residue produced and harvested from agricultural land that-­


'(aa) has been cleared and, if the land was previously wetland, drained before the date of
e'factment of this paragraph, and that is actively managed or fallow and nonforested; and


'(bb) is in compliance with a conservation plan that meets the standards, guidelines, and
restrictions under subtitles Band C of chapter 1 of subtitle D of title XII of the Food Secutity Act of
1985 (16 u.s. C. 3831 et seq.);


'(II) planted trees and tree residue from actively-managed tree plantations on non-Federal
land that has been cleared and, if the land was previously wetland, drained before the date of enact­
ment of this paragraph;


'(III) animal waste matetial, and animal byproducts;


'(IV) slash and pre-commercial thinnings fi-om non-Federal forestland other than-­


'(aa) old-growth forest or late successional forest; and


'(bb) ecological communities with a global or State ranking of clitically impetiled, imper­
iled, or rare pursuant to a State natural heritage program;


'(V) biomass obtained fi'om the immediate vicinity of buildings and other areas regularly
occupied by individuals, or ofpublic infrastmcture, that is at risk from wildfire;
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'(VI) algae;


'(VII) separated food waste or yard waste;


'(VIII) electricity, including the entire lifecycle of the fuel;


'(IX) I or more fossil fuels, including the entire lifecycle of the fuels; and


'(X) hydrogen, including the entire lifecycle ofthe fuel.


'(vii) EQUIVALENT EMISSIONS.--In carrying out this paragraph, the Administrator
shall consider transportation fuel derived from cultivated noxious plants, and transportation fuel de­
rived from biomass sources other than those sources described in clause (vi), to have emissions
equivalent to the greater of--


'(I) the lifecycle greenhouse gas emissions; or


'(II) the fuel emission baseline.


'(B) ELECTION TO PARTICIPATE.--An electricity provider may elect to participate in
the program under this section if the electricity provider provides and separately tracks electricity
for transpOliation through a meter that--


'(i) measures the electricity used for transpotiation separately from electricity used for
other purposes; and


'(ii) allows for load management and time-of-use rates.


'(C) CREDITS.--


'(i) IN GENERAL.--The regulations promulgated to can'y out this paragraph shall pennit
fuel providers to receive credits for achieving, during a calendar year, greater reductions in lifecycle
greenhouse gas emissions of the fuel provided, blended, or impotied by the fuel provider than are
required under subparagraph (A)(i)(IV).


'(ii) METHOD OF CALCULATION.--The number of credits received by a fuel provider
as described clause (i) for a calendar year shall be calculated by multiplying--


'(I) the aggregate quantity of fuel produced, distributed, or imported by the fuel provider in
the calendar year; and


'(II) the difference between--


'(aa) the lifecycle greenhouse gas emissions ofthat quantity of fuel; and.


'ebb) the maximum lifecycle greenhouse gas emissions of that quantity of fuel permitted
for the calendar year under subparagraph (A)(i)(IV).


'(D) COMPLIANCE.--


'(i) IN GENERAL.--Each fuel provider subject to this paragraph shall demonstrate com­
pliance with this paragraph, including, as necessary, through the use of credits banked or purchased.


'(ii) NO LIMITATION ON TRADING OR BANKING.--There shall be no limit on the
ability of any fuel provider to trade or bank credits pursuant to this subparagraph.


'(iii) USE OF BANKED CREDITS.--A fuel provider may use banked credits under this
subparagraph with no discount or other adjustment to the credits.
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'(iv) BORROWING.--A fuel provider may not borrow credits fi'om future years for use
uuder this subparagraph.


'(v) TYPES OF CREDITS.--To encourage innovation in transportation fuels--


'(1) only credits created in the production of transportation fuels may be used for the pur­
pose of compliance described in clause (i); and


'(II) credits created by or in other sectors, such as manufacturing, may not be used for that
purpose.


'(E) NO EFFECT ON STATE AUTHORITY OR MORE STRINGENT REQUIRE­
MENTS.--Nothing in this subsection--


'(i) affects the authority of a State to establish, or to maintain in effect, any transportation
fuel performance standard or other similar standard that is more stringent than a standard estab­
lished under this paragraph; or


'(ii) supercedes or otherwise affects any more stringent requirement under any other provi­
sion of this Act.'.


(d) Water Quality Protection.--Section 211(c)(I) of the Clean Air Act (42 Us.c.
7545(c)(1)) is amended--


(1) by striking 'nonroad vehicle (A) if in the judgment of the Administrator' and insetting the
following: 'nonroad vehicle--


'(A) if, in the judgment of the Administrator, any fuel or fuel additive or';


(2) by striking " or (B) if' and insetting the following: '; or


'(B) if'; and


(3) in subparagraph (A), by striking 'air pollution which' and inserting 'air pollution or water
pollution (including any degradation in the quality of groundwater) that'.
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